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^ PBEi'ACE' " "’"i 

: The YyavahSramaylkha of KfilahanlM* is‘a work”of paramotiiafe' anthorifey ’ 
on, Hindu Law m 'Gtijeralj, the town and island of Bombay and 'inVnorljiiem 
Konkan. Even where, as in the Maratha country and in the District of Eatnagiri,. ■’ 
the Mitaksara is the paramount authority, it occupies a very important, though 
a subordinate, place. The first English translation of the Yyavaharamaylkha i 
was published in 1827 by Borradaile. Considering the state of Sanskrit- 
scholarship among Westerners more than a hundred years ago the translation - 
was a creditable performance. But, as has been judicially noticed, Borradaile’s 
translation is in many places infeliciCous^, obscure^ or positively wrong^. Be-i 
sides, Borradaile’s method of dividing the translation into chapters, sections 
and placita, though convenient to judges and lawyers for purposes of reference,, 
conveyed to those unacquainted with the Sanskrit language or the original./ 
work the wrong impression that the original was similarly divided. About i 
fifty years ago the late Eao Saheb V. N. Mandlik brought out a scholarly 
translation of the Yyavaharamaylkha, that was a great improvement on- 
Borradaile’s work, both in the accuracy of the translation and the method of its 
presentation. That work is not now available in the market. It omitted the-' 
section on ordeals, it did not refer to decided eases 'and was also inaccurate- 
in some places, as a reference to the pages indicated in the Indes to this tran* 
slatioii will show. In 1924 Mr, J. E. Gbarpure of Bombay, the indefatigable 
editor of the ‘ Collection of Hindu Law Tests’ brought out a translation of the; 
Yyavabaramaylkha. In this translation be generally follows the late Eao 
Saheb Y, N. Mandlik, though here and there improvements are made; but 
ha does not translate the section of the work on ordeals, nor does he cite even 
a considel’abie body of decisions of the High Courts that have a direct bearing 
on the text of the Yyavaharamaylkha. 

In the translation here presented, the whole of theYyavaharamaylkha has 
been rendered into English. The text chosen for translation is that contained 
in the edition of the Yyavahiiramaylkha published by the Bhandarkar Oriental 
Eesearch Institute at Poona in 1926. The pages of the text have been in- 
dicated at the bottom of the pages of the translation. In this translation, 
explanatory notes have been added in order to elucidate the meaning of the 
author. Eeferences to the pages of the notes in the Poona edition where the 
Yyavaharamaylkha has been exhaustively annotated have also been given in 
appropriate places for those who want to make a deeper study of the original 
and the translation. The Yyavaharamaylkha is written in continuous prose, 
except where quotations in verse ( which are numerous ) are cited from 

L Vide 2 Bom. 388 at p. 421. 

2. Vide 14 Bom. 612 at p. 617, 17 Bom. 759 at p. 762. 

8. Vide Bitabai v. Yasanirao 8 Bom. Ii, B# 201 at pp. 205-6. 
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works and sages.- In fehe present; translation quotetions in verse have 
been clearly indioated by the method of beginning them in a separate line and 
by lessening the size of the lines of the translation of verses by a few letter spaces 
as compared with the rest of the work' Another feature of this translation 
is that exhaustive citations of decided oases have been made, wherein the 
MayWkha has either been quoted, explained, criticised, referred to or which 
have an important bearing on the law as laid down in the Vyavaharamaylkha®: 
The decisions of courts have in a few places been also criticized. It has, 
however to be borne in mind that this work does pfofesB to be a iTMiw 
0# Hiifhduit' Law. and that, therefore, no one should expect that all possible 
cases on Hindu Law would be found digested herein. 

As judges and the legal profession have been accustomed for decades 
to nse the translations by Borradaiie and Mandlik and as decided cases cite 
quotations from and give references to these translations, in the corner of each 
page of this translation corresponding portions of Borradaile’s translation eon^ 
tained in Stokes’ collection of Hindu Law-books and Mandlik’s translation have 
been indicated with the letters S and M respectively. 

The Introduction to the edition of the text of the Vyavaharamaylkha 
deals exhaustively with the family and personal history of Nilakantha, the 
works of Nilakantha, the period of his literary activity, the contents of his 
twelve Maylkhas which together constitute his digest called Bhagavanta- 
bhSskaraj his position in Dharmas^stra Literature and the position of the 
Vyavahtomaylkha in modern Hindu Law. Those who want to make a 
detailed study of these matters must refer to that Introduction. But for the 
benefit of those who do not know Sanskrit a brief treatment of the matters 
detailed above is given here. 

x^n exhaustive synopsis of contents, an index of cases and Law Reports 
and a general index which also contains in italics important Sanskrit words 
will, it is hoped, add to the usefulness of this edition of the translation of 

the Vyvaharamayikha. 

S. G. PatwardEaa. 
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' : INTRODUCTION ■ 

■" 'M • Iilformaifcion-'abonfe\'ffie:;!amn^ of; Nilakantiia caii bd gleaned from several! 
sources* S^ankarabba||a, the father of Nilakantha, wrote an account of ‘ 
the fp,mily called GSdhiv^^^^ This work was so c^Ied because the 

of the family was Viswimitra. The work wa^ breught to the" notice of ; 
pchpl^r^^ late Mahaitiahopa^ S^astri '( yide IhdiahJ 

iintiqu^ ^pp, h Pandit vKantanathabha|ta'p at Mirf? 

Kapur in 1903 a poem called * Bha||avams^akavyam ’ in ten cantos;) - 

and 409 verses; in -which ha . history of the fc^V^bich 

both. ;;he] and Nilakaptha^ belangad. . } Beside^ the numerous Composed 

by the members of this family during the period of several centuries furnish 
considerable material for constructing a brief but reliable history of the family. 

The home of the family was at Eaithan in the Deccan on the Godavari. 
The gotra of the family was Vis^'v^mitra on Gadhi. The most ancient ances- 
tor named is Nagapas a or Naganatha, T, whose son was Cangadeva, whose son 
was Govinda. The real history of the .family begins with Eamea varabha|ta, 
son of Govinda* Eames^varabhafcta was a very learned man, had numerous 
pupils, cured of leprosy the son of an influential Mahomedan officer of the 
Ahmednagar kingdom and travelled extensively. When on a pilgrimage to 
Dvaraka his flrst sonNafa^ born to'him in ^1513 A-D*). 

EamesVayabhatfca migrated ’eight years later to Benares. He had two ^mora 
sons S^ridhara and Madhava. Eames'^vara died at a very advancedj age and 
his wife became a > r 

' . Narayanabhatfca lekrnfe ail the s'^astras at the feet of his father* He vafi!s> 
quisfied Mai thila and Gauda pandits at the house of Todatmal, the farpoug 
financier, scholar and statesman in the reign of 'Akbar* He was the most 
illustrious member of his family. He was very fond of copying add colle<iting 
Sanskrit manuscripts. “He is ■ said to have rebuilt the famous -temple of 
Vis''ves'^vara„at Benares .that iad been razed to the ground by the Mussalnjans* 
For his |reat learning and piety NSrayanabhatta was given the title of 
* Jagadguru ^'and his family was given the first place of honour in the assembly 
of learned hrahmanas and at the rbcitatfon of the Vedas, which latter distinc- 
tion, it ' is said, still continues in the family. Efarayanabhatta wrote the 
Prayogsfiratna, Tristhalisetu and several other works. i ,:*> 

Narayanabhatta had three sons, Eamakrsna, S'^ankar^ and Govinda. Eaina* 

krsna was. a very learned man and a great strident' ~6f Mimarhsa. S^'ankara- 

bhatta was a profound mimSmsaka* 2 He wrote a commentary, on the Sfetr^ 
dipika, a work called Dvaitanirna^a, the Mimamsabalaprakas^a, the Dharma- 
prakasa and several other ' works* ■ ' ^ : 

EamakrSpa had three sons,il Dinakara alias Divakara, Kamal^^^apd 
Laksmanae Dinakara wrcste^he^BbStfeadinakari, the S^fctisara, th^ Dinakaro- 
U 
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ddyofca, Eamalikara wrote no less than twenty-two works. The Nirnayasindliiis 
one of his, earliest . worksj was composed in 1612, A. D, . Laksinaiia wrote 
the Acararatna, the Gotrapravararatna and other works* • 

As the colophon to the Vyayaharatattva of Nllakantha shows, S^ahkara- 
bhalla had/ four sons Eanganatha, Damodaraj Npimha and Nllakan|haj 'the 
last being the youngest* 

Dinakara fisMo&s Divakara had a son called VisVesVarabha||a or 
bha|la. The latter officiated at the coronation of Shivaji, the founder of 
the Maratha Empire. He completed his father’s digest called Uddyota and 
wrote the Bhattacintimanij the Kayasthadharmadipa, the Slvarkodaya and 
several other works. 

The pedigree of the family as far as Nilakantha, his cousins and his im- 
mediate descendants are concerned is set forth in the accompanying table. 


Nagapas'^a or Naganatha 

I 

Cahgadeva 

! 

Govinda 


1 


Narayana S'^ridhara Madhava 

I (died sonless) | 

I TT f 1 ^1 

Eamakrsna = Uma S'^ahkara Govinda Eaghunatha BrabhEkara 
I 1 (four sons) 


Eanganatha Damodara Nrsimha Nilakantha 

1 , ■ .l.-_ 

Siddhes vara - j j 

S'^ankara Bhanu 


I 

Dinakara 

alias 

Divakara 


I I 

Kamalakara Laksmana 
1 died sonless 


Vis ves vara Anant Prabhikara S yama 
alias 

Gagabha|ta 
died sonless 


Eama 

1 

Damodara 

1 

Eamakrsna 

I 

SakhSrama 

E&nes'^vara 


I 

Daughter 


Divikara,; 

surnamed 

'./Kala' 



immmGmom 
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■ I)Smoiamblia|las the elder brother of Nilakantha, had a sonSiddhes^Tara 
who CGinFOsed a work called Samskaramaylkha in 1679-80 A* B.' , NilakaBiha 
had two : sons, S ahkara and^ Bh§;nu* Sankara had a hand in editing his ' 
father s Samskaramaylkha • ■ Ha is also the author of Kundabhaskara, VratSrka 
and other works. / ■ Bhfcubhatta also wrote, several ' works* NllakanlhaV ' 
daughter’s son Divakarabhatta Kala ( Kale in Marathi ) was a very learned 
man and composed an extensive digest called Bharmas'^Sstrasudhinidhi. It is 
not necessary to pursue here the history of the family beyond this stage. 

Nilakantha composed an encyclopaedia dealing with the various topics of 
dharmas^astra. This work is generally styled Bhagavanta-bhasksbra in honour 
of Nilakantha’s patron, Bhagavanta-deva or Bhagavantavarman, a Bundella 
chieftain of the Sengara ( S^rhgivara ) clan, who ruled at Bhareha near the 
confluence of the Jumna and ChambaL As the whole work was styled 
Bhaskara ( the sun ), the twelve parts of it bear the name Maylkha { ray ). 

In most of the Maylkhas Nilakantha expressly states that he composed the 
work at the comtnand of Bhagavantadeva. 

The order in which the twelve Maylkhas were composed and the sub- 
jects of which they treat are as follows: (l) SamskSramaylkha (the 
description of the principal samskaras i, e. purificatory ceremonies such 
as garbhSdbanaj j^takarma, nSmakarana, upanayana, marriage etc. and 
matters ancillary thereto ) ; { 2 ) Acaramaylkha ( the daily duties from rising 
to going to bed such as brushing the teeth, bathing, worship, sandhyavandana, 
japa, homa, the five daily yajnas, tarpana, meals etc.); ^S) Samaya- 
maylkha ( the UiMs and their nomenalature, important festivals like Eama- 
navami, Navaratra, Mahas^ivaratra etc*, offering of pinda on amavasya, 
eclipses, rites appropriate to each month from caitra, the intercalary month, 
actions prohibited in the Kali age); (4) S'raddha-maylkha ( definition of 
s^raddha, pSrvana and ekoddista, proper time and place for s^raddha, persons 
competent to offer s^'rSddha, food allowed in s^raddha, brahmanas unfit to be 
invited at s'^rSddba etc. ); Jl ( 5 ) Nitimayikha (king, coronation, king’s 
duties, seven constituent elements of a state, envoys, etc. (6) 
Yyavabiramaylkha (procedure and eighteen titles of law); (7) Bfca- 
maylkha ( definition of dana^ kinds of gifts, sixteen great gifts, etc, ) ; { 8 ) 
Utsarga-maylkha (dedication of a reservoir of water, wells etc. to the 
public, the ritual thereof, planting of trees etc. ) ; ( 9 ) Pratisthamaylkha 

(consecration of temples and images, repairing old temples etc.); (10) 
Prayas'cittamaylkha ( definition of prayas'^citta, hells, different births to 
which sinners are condemned, various kinds of prayas^'cittas, visit to sacr- 
ed places); (11) S^uddhimaylkha (purification of vessels of gold, silver, 
copper, clay etc. ; periods of impurity on birth and death ; practice of saPl etc.); 

(12) S^'antimaylkha (definition of s'^anti, Vinayakasanti, graha-s'^anti, various 
propitiatory rites on the happening of portents or inauspicious things ). 

Nilakantha also composed a work called Vyavaharatattva, which is an 
abridgment of the Vyavahtomaylkha. This work has been published as an 
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Psppendix to the edition of ..th.e -Yya^eaharamaylhbai ( Ehah^^ 

Iiistitufee, iPooBa ). In iiiat;.worh:h0.^ to , thi .¥:yayaharaM 

already.: :cQmpbsed by him. ^ So that, work is not. a first fdngh 
fche.Vyayahararnaylkha, but is rathel^;an^epitome of .Ms .larger- wd for thei 
hbaefit d,f . beginn8rsv^^ a separate .work on. adbp- : 

iioBv.yiis^ Datekanirnaya*.. ■■: ...'. .. i-:-" • . 

Nilakantha’s literary activity must be placed in. the first half of the* 
17th .century. We saw above that ' his grand-father, Narayanabha|ta was 
born in 1513* 'His" father S^ankara-bhatta ' quotes in his-Dvaitanirnaya the 
Todarlnanda which musk have been composed between 1570 - 1586 ( the year 
of the death of Todarmal ). So the Evaitanirnaya was not composed much 
earlier than 1600. D. Kai^alakara who was* the paternal first cousin of 
Nilakantha composed in 1612 A. E. his Nirnayasindu which was one of his 
earliest works/ One ms. of the ‘yyavah&atattva bears tlie-date .samvat^l^OOi- 
Ci.8» 1643“44'A.D. ).’* S'^ankara, the son of Nilakantha, composed his 'Kunda^. 
bhaskara in 1671 and Divakarabhatta/ daughter’s son of Nfiakantha, wrote 
his AcSrarka in 1686 A, E. Therefore Nfiakantha^s literary' bet»„ 

ween 1610'‘and- 1650 A.Ev ^ ,.v 

Nilakanfcha occupies a prominent position among the mediaeval Sanskrit, 
writers on dharmas^Sstra. He frequently differs from ’VijnSuesTara, the p-, 
howned author of the Mit^ksarS. These . differences have been; ppipted out., 
in the notes and in the Index. In the varrangernent, of the subjects , of 
dharmas^astra and in their treatment he was largely influenced by the Madana-, 
ratna. He frequently refers to other digests and encyclopaedias^like his own, 
viz. the Gaturvargacintamani of Hemadri, the Wivadaratnakara of OandesVam^ 
the Nrsimhaprasada and the Todarananda. Nilakantha expresses frank dissent 
eyen from the most eminent of his predecessors. He boldly criticizes even 
his, lather’s views, though S^ankarabhatta was a pplound Mimamsaka,^ 
Nilakantha was himself a profound student of: the Mimamsa system.* ^ Inrthe. 
vastoess of the materials drawn upon, in ease .and grace^ of- style, in thp^ 
brevity and lucidity of his remarks, in clearness of vision and;;in logical pre^ 
sentation of topics he Is hardly-, prpassed by !>ny "mediaeval' writen on. 
dharmas^astra. , . ^ ^ .1^ 

‘ ‘ 'A few words about the position* of the* Vyavaharamayikha^ in modern * 
Hindu Law may not be out of place herev ^ It has been ' repeatedly said b 3 f 
thb Privy Council and by the Bombay High Court that Manu, the Mit^^" * 
kgara and the Maylkha are the books of chief * authority in Western India/ 
In the Maratha country and in the Eatnagirr District, ; the Mif atear^ is of ' 
paramount authority and a secondary placet though stiUa very prominent one, 

1. ^ranjimndas v^ De'oktivarbai 1 Bom. S. C. B. ( 0. 0. J. ) 130 at p. 131; ^ Miirarji v. ^ 
Par'baiibai 1 Bom. 177 at p. 187; Savitribai v Lumhibai 2 Bom. 573 atp; 606; Lalluhhai 
y.pas^Sai 5 Bom. 110 at 117 ( P. C.J. ^ ..... - • - * 
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is assigned to the Yyavaharamaylkha.^ The V^val^lli4#lkl&% ©f 

(tie ij^'wKi.KndisIaaidisq^^^ iritlnarthern 

Eoiisam ii-I SkaiigKl Jke:cipKe!^einman^ ^df’':.ik0':-Mfeiksari:!Jn:v:thE 
cdfetry^i^-acteowledged, yefe^in .a^•:f^^-•^'i 4 si^toc, 8 s■it^ dooferines IkaTarbamueittest/.^ 
Bafe^:^ida:br.'.2Bodlfie3;in:favotiT;al views ,.pro.p6nndadi hy the L'Yyavakara;^.^ 
rnaylklia* E’er insfiance, Matigh ike vMitaksafa nawhere expressly ■resognJ^eS i;: 
tl^eMisbeTimiQlyotmj^\$€^p%^ \ihe.: courts? cfojlowingl t|ia..M%lKba^;feaye,.j 
assigned., ,to^her:.,.a yery. Mgh':plack casian:^ hairL/kVeri. Jn\' tha^s.Marathk-:.kn]!D^ 
and:Sn£ i^tm ^ It iS va mell-Ma^ ike ’.Bombayr .H%k;<Conr.t<.^ 

fcbat^JvrfijBre.t‘]ie^Mife^^ is.eifeJieraiilBnfc:.:;OT:ol^eT[i^ like *..aiai^co£\;ik8.£Yya‘fei^v*' 
baramaylk.to.-mnsi^i8 /invo^^ £ar uifesj infeerprataiijon.-Iand J.lie ;>j&d3£Qipl&;..oIJ 
inter^retatiem;; is to bariponize . both;, WQrks^. wherever ; apd sq |ar j.as that is 
reasonably jpssrbl'e,® ;It Js ihMlPQMY“^ .. . !i9. ssp few ihe ,; Yyay^hara^^ 
cania ip be^ recognised-; as ^he leading anthprity in 'Gujerat , 

feas been stated ^aboyer-that ^the iamiiy , of ;-/Nilakantbapa^^ 

Paithan in the iBeccan. .k Jsraturally all ike; learned •■ niem^rg;\pi^itkiv^|fiam 
thou0 ; tjiey, ^ Wrote in, elsewhere „;.prefepred tbqpsa^^: , of ibe, ,. 

I^eccan- and “Sankarabkafeta,: ike fet^ of Nilakan|ha,; says in kis'Pyaitay;. 
nirnaya tkat ke will abide by tk.e ' view .,a| ^Becean writers. Ikerefpre- the ? 
works of. the Bkattas p£;Benares - highly esteem 8d;^b^^ tke .IearnedjfBenij 
of' the Maratha Opuntry, . .IJhat ; the-MaXlfebas pf. “ Nilakantha' were eagerly , 
soHghfc fqrLeyenps :far:.tp,Jke sopthrM B^^^ ^fea : ?AP?PSvpf Jhe Beskwas 

ie.,pstakiisked by ajletjte^ Naro Ytoay.akj, Mainlatdar of ’ Athni in the prey y 
sent; '^elgaqm; District, dated. 28th Junq . 1797V.' where referencejs :gade to ; 
i^b-pypopying of the^sit, .MaySkkas,pn.ysamSk^^ acara,, samaya^ s'r§;ddha,^_piil ; 
aiidjvyavahara and a request is :;ipade; that, thp other, six, jMaylkhas mi^^ 
be ^^ent for a copy being; made* . Wh^ tber-Maratha^, held gway .oyer .Gnjerat 
iuithe. 18th ppntury, ' the works pf Eamalakara { particularly ^theyNirnaya-;.' 
sindhu ) and of Nilakantha were' relied -upon . by fcho spstris -rat fee court of ; 
the Maratha rulers of Gujerat^ Thus the Yyavaharamaylkha had come to be 
recognised as a work of paramount authority in Gujerat at the time of fee 
advent of the British in the first decades of the 19th century. It appears that 
even in ISTorthern India the Yyavahtomaylkha was referred to by the British 


1. Vide Bakfimahai t;. Badhabai 5 Bom. H. 0. B. { A. 0. J. ) 181 at p. 185; Narayan 
V, Nana 7 Bom. H. 0. B. ( A. C. J. ) 153 at p. 169 ; Krishnaji v. Pandtirang 12 Bom. H. C. B. 
65, at pp» 67 — 68 ; Jankibai v. Sundra 14 Bom, 61*2 at p. 616 ( a ease from Batnagiri. ). 

2. Lallubhai v Mankuvarbai 2 Bom, 388 at p. 418 ; Jankibai v. Sundra 14 Bom. 612 at 
pp. 623 — 624 ; Yyds 'CMmanlaVv, Vyds Bdmchandra 24 Bom. 367 { B. B. ) at p. 373, 

3. Gojahai y, Shrimant Shahajirdo l7 Born!; Il4 '^t 11'8; Bai N-eSsefbai y» Nunsra^ dO 

Bom, 431, 442 ( P. 0, ) ; Bhagwan v. Warvhdi 32 Bom I 300 at p. 312. ' ' 

4. Vide* Xhtrodiicliion td the^editlcn of the^^ebet^of the Vyavaharama;^ufea pi SHilll'n 1 

{ Biiahdarkar Institute ) where the fettdr is- set'Out ih fail.* ' v.:.. . 

6 . Vide LalhthhaiY, Mankuvarbai 2 Bom. 388, pp, 418 — 419 3>nd Bhagwthibdi'v^'Kahmi^ 
jifO& 'il - 'Bom^' ^85*-"f-F. B, ) at pp.' 294 — 295 foriithe^re^onB # theyre-eminon^^ pbsltion of 
the Vyavaharamayukha in Gujerat and in Bombay island? ^ i •: I- I , ; : 
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oaurts as aarlf as 1813 A» 

As the Vyavaharamaylkha is said to ba , of paramoTOt a^fellori^^^ 
norlherta Konkan and asil considerably differs from the Mifelkfari in matters 
of inheriianoe and sn^ it is of great practical importance to settle with 
precision the exact limits in northern Konkan np to which the Maylkha 
must be regarded as supreme. It has been decided that Earanja, an island 
opposite the Bombay harbour, is governed by the principles of the Maylkha^, 
that Mahai, the southernmost Taluka of the Kolaba District, is not under the 
paramount influence of the Maylkha and that the predominance of the Ma** 
ylkha cannot either ; on principle or authority be taken further south than 
Chaul and Nagothna ( in the northern part of the Kolaba District® ). 

Though the authority of the Vyavaharamaylkha is supreme in Gujerat, 
in the island Of Bombay and in northern Konkan and high in the Mare>tha 
country, it is not to be supposed that the whole of it has either been aeoapted 
by the people or adopted by the courts. There are several matters such as 
the twelve kinds of sons, the fifteen kinds of slaves and the marriage of a 
person with girls belonging to lower castes than his own on which Nilakaniha 
dwells with as much learning and seriousness as any ancient writer, although 
those usages had become obsolete centtiries before his day. Nilakantha says 
that the paternal great-grand-father, the paternal uncle and the half-brother’s 
son sxxeeeed together as heirs. But the courts have never recognised this rule 
nor has that view ever been made the foundation of a claim in a court of Iaw^« 
Nilakantha, following his father S ankarabha||a, says that a das^ughter’s son 
or a sister’s son can be adopted even by a person belonging to the three 
twice-born classes. But the Bombay High Court, owing probably to mis- 
apprehension as to the correct meaning of a highly abstruse passage of the 
Maylkha ( pp. 112“113 of the present translation and notes thereon ), holds 
that the Vyavaharamaylkha is opposed to the adoption by the regenerate 
classes of the daughter’s son and sister’s son/ 


1. Bhag^wansingh Y, BhagmanVl 

2. Yide Sakharam y. Sitabai S Bom, 

3. Tide Narhar v. Bhau 40 Bom. 621 ( where tie authorities are collected ). 

4. Vide Bahi v. Govind 1 Bom. 97 at fA%% %n^TjaUuhhm v^ Mmtkuv<trbai 2 Bom, 388 
at pp. 420 and 447. 

5. Vide Gopal v. Hanmanta 3 Bom, 278 at p. 280, and Yyas CkwmM 
andr^f 24 Bom. 478 at 'p, 480.» , 
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.THE 

YYAVAHARAMAYUKHA 


Composed by - 

BHATTA NILAKANTHA ^ ^ 

1 Having spoken of iiiie ways of royal policy and fittingly bowed to tlio 
lotus-like feet of the refulgent ( Sun), Nilakantha composes a little (work) on 
the disposal (decision) of vyavahdra (judicial i^roceedings). 

2 I contemplate my revered (father) Sunkara, the only leader among 
the best of Brahmanas, who looked after the religious practices ( of the peo- 
ple), who was endowed with happiness, who was the teacher of all in Kasi 
(Benares). 

3 That highest Person, -who appeared in two forms in this wwld for 
propounding- two conflicting paths (systems), has here (now) accepted 'the 
lion-difference of ( the views of the two ) Mimamsakas, (being born ) in' one 
form; as Bhatta S'ankara. 

4 There are certain ( doctrines ) here which are accepted by some who 
lead (people) astray / I have discarded them as they a, re baseless. On account 
of this (discarding) there is no deficiency of treatment in this (v;ork); wor- 
ship does not become deficient by the absence of the flower of the sky. 


Y. 1, ‘Having si>oken policy’— This refers to the com]}osifcion of the Nitimayukha, 

\Vhich inimcdiately preceded -that) of the. Yyavaharamayukha. . ‘ ‘ ‘ 

Y. 2. This verso also ai)plies to god Shiiikara by ‘means ‘of 67e‘?<5f> { Paronomasia ). The 
words paronomastic. The verse (with S'ankara) means * I contem- 

plate (the god) S'aiikara, who has the moon as the only thing (by wa^^ of decoration) on his head 
who is the lord of the Bull, wTio is accompanied by PSrva-tl (called S'iva), %yho is the inspiyer 
of all in Kas'l and who is an object»of worshii> V. S iva is the presiding deity of Benares. - ^ 

; Y. 3. For detailed exr>Ianation of this‘vcrse, vide notes to Y, M, pp. l—:3* The two 
Mimam.sakas arc Prabhakara and Kumarila. Kllakantha' claims that his father explained 
away the differences between tho'vicws of Prabhakara and Kumarila. Mandlik’s explan;ation 
that the first half of the verso refers to S^ahkara and Kumarila and that the latter half says that 
S'ankarabha|ta accepted the identity of thedinman'soiil with the divine ’osseneo propounded 
by Yyasa is. fai-fetchod and wrong. The doctrine of advuUa not propounded* by 
-properly .so... called and Yyasa and lii& sc-hooi are hardly ever .designated 
Mhmsmakaft .• - • * ; . r 

Y. 4. Khapuspa ( sky —flower') is a symbol. of>. what is absolutely non-existent^ ^i4e 
notes to y. M. p, 3 for khapu^pa. 



2 vYAVAHlEAMAXeKHA [ 1.20 

V yavaharO) is an action or ox^eration that facilitates the exposure of 

the wrong that is not known ( at the time when the 

Definition of operation begins as belonging to one ) and that pertains 
Vyavahara to one out of the several persons that have a dispute 
( about it ); or it is an operation in which the plaintiff 
and the defendant are the agents, in wdhch possession, witnesses and. ( other ) 
means of proof are applicable (according to circumstances) and which helps the 
establishment ( of truth ) in the midst of conflicting alternatives. Accord” 
ing to the MadanaroAn^a ^ in the case of a repl^- of confession^ ( to tlie claim 
of the plaintiff) the i.enn vyavahdm is applied ( only ) in a secondary sense. 

The latter ])art® ( of ilie above definition ) serves the ])urx>ose of excluding 

( from ihe denotation of vyavahdm ) vttda, vitandd uud the like. 

KoW (as to) the titles of Yyavabara. Now (as to) its divisions, Yajnara** 
Ikya says ( 2. o ) : 

If one, invaded by others in a w*ay that is in conflict with (die sM/tis 
and estaUished usage, complains to fclie king, that becomes a subject of 

l^yavahdra. 

the#word ‘adharsitalfl means 'ill-treated, despised'. 

AL'aiiu (8. 4-7) s])ea,ks of eighteen divisions of the subjects of vyavahdra: 

Of them the first is (l)the non-payment of debts, (then) (2) deposit* 
(8) sale by one wlio is not the owner, (4) partnership, (o) resumption of 
gifts, (6) non-payment of wages* (7) breach of compacts or conventions, (S) 
Ireseission of xnirchase and sale, (0) dis]iute between master and herdsman, 
(lO) rules about boundary disputes, ( 11-12) harshness of bodily injury and 
speech (i,e. assault and defamation ),( 13 ) theft, ( 14 ) violent offences, 
(l6) adultery, ( 16) duties of liusband and wife, ( 17 ) xiartition, (18) 
gambling and jnize fighting. Tliese are the eighteen subjects liero in the 
Biyhere of vyavaham. 

^lnapalkarma' means hiot giving'. ‘AimsaVah’ means ‘rex>entanee* ( i.e. 
i'escission). ‘Dy'ilt'am' means ‘playing by means of inanimate objects’ (like 
dice), (while) ‘samahvaya’ means gaming by means of animate objects. In this 
(above) passage, adultery and harslmess of speech and assault are separately 

1, ‘ Beply o£ confession ’ — yVIien a- plaintiff lodged his complaint, the defendant had to 
give a reply, which was of four lands, viz. a total denial ( mitJuja ), a confession or admission 
of plaintiffs claim ( sampratiiyatti ), a plea of cause ( i, e. accepting the %vhole or part of the 
plaintiff’s averments and meeting them with a counter cause ), a plea of res judicata ( praii- 
nyaya ), When the defendant admits plaintiff’s claim, there is no necessity to emploj’ means 
of proof and to establish iho truth by reasoning. Hence the definition of vtjavahara ‘ in 

which the plaintiff alternatives ’ cannot primarily apply to such a proceeding. 

2« *The latter part’ i. e. the w'ords ‘in which possession alternatives’. For 

explanation of vada and vitaV'4^i vide notes to V. M. pp. 4—5, Those are technical terms in 
i^ySya, In both ‘there are disputants but in vMd the prdmanas are pratyahfa, d:numand 
and not possession Scg ; in vitanda ( mere cavilling ) there is no attempt to find out the’ 
truth, but there is simply a desire to ridicule and vanquish one’s opponent, 

T, i2 ( text ) 
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TITLES f)F LAW ' 3 

meiiliioned ( from idham ) aqcordmgv to maxim cattle' and 

though they are (mere) varieMes of. ...sdAaia , according to the dicliun 
Brhaspafci ( p. 359 v. l)i 

Sdhasa is ol four kinds, viz. killing a man, robbery, intercourse with 
another’s wife and harshness of two kinds. 

The nature of these eighteen ( divisions ) will be explained later on. 

New tie summary af the fiiadamentals^ of vyavahara (Judicial procedure)/ 

Brhaspati { p. 279 v. 18) says? ^ 

( The king ) shoul-d construct a separate building in his .fort, with water 
and trees near it, ( ond ) on the eastern side of it he should prepare* the 
court-room, facing the east and possessed of all the good, characteristics (of 
a S(^hhf€if 

^ The same (i. e. is (styled) dharmadhikarana (hall of justice)* 

as the text of Kafcyayana says : 

That place, where the sifting of truth and falseliood after deliberation 
in accordance with dharmm^ dstTa (the science of law) is authoritatively 
made is the dharmadhikarana ( t-lie hall of justice ). 

Manii ( 8. l-*2 ) says; 

The king desirous of investigating judicial iwoceedings should enter the 
sahhdf ( court ), being well-mannered and wearing a dress and ornaments 
befitting good breeding, along with ministers well-versed in state policy and 
'with brahmanas, ( and ) sliould look into the causes of tlie litigants. 
YajSavalkya (2. 1 ) says ; 

The king, being free from anger and avarice, should investigate judicial 
proceedings along with lea^mod bralimanas in conformity with dharma-^ 

{ The word ) ' urpah ’ ( means ) any one whatever ( of any casts ) 
having authority to protect the subjects and not merely a kmifiya ( a 
man of the warrior caste ). Katyayana ( says ). : 

The king wh,o looks into ( the judicial proceedings ) togetlier with the 
judge, the councillors, tlie brabrnanas, the family priest and the sabhyas 
( assessors, respectable men ) reaches heaven on account of ( his having 
followed ) dharma ( the dictates of righteousness ). 

1. ‘ The maxim of the cattle and the hull * — For detailed explanation T'^de notes to 
Y. lil, p. 6. When a man paj' s * let cattle be brought and bulls also this mode of expression 
i's employed to draw special attention to the intractability of bulls, though the latter are 
i n eluded in the generic term ‘ cattle So robbery and adultery are separately mentionod 
apart, from sahasa by Mann, tbotigh they are varieties of isaliaMi, in order to draw special 
attention to these imxx>rlant heads of vyavalmra, 

■2, The word matrha me^ans ‘ fundamentals, basis b Jimutavahana's work dealing 
I’eneral rules of procedure and the proof is styled YyavahlramatrkS, 

’■ P. ^ (text) ^ ' 



4 VTAVAhIrAMATOKHA [ M.p.s lS-p; 4 l.o ' 

In .'this passage ( the word ) ‘ bmhmana ’ ( means )." 'one who is ' -not ■ 
appointed ( as a member, of the^noiirt to ! decide -causes ), while ' sahhyas • : 
( assessors ) are those who are ap];)oinfced ( by the king to decide causes ):. 
And to the same effect it has been said ( Narada p. 36. v. 2 ) : 

One who knows dhaTMa^ whether appointed .or not, must speak out . 
( what the decision should be*^ ). 

Brhaspati (278. v. 12) declares the definition ot (p'^^dmvdha) a indg;e,:~ . , , . 

He, who in a controversy asks questions and also cross-questions and 
who is the first to speak ( to a litigant ) in a sweet manner, is therefore 
known as p'tddvwdkctf. 

^ Vyasa declares the definition of amatya ( councillor ) : 

The king should apx‘)ointas amdtya a person of the regenerate classes, wdio 
knows all the s' mtr as is not avaricious, who utters what is just, who 
is a brahmana, who is wise and to whom the office comes hereditarily. 

In this passage the word ‘dvija’ (a man of the regenerate classes) is used 
again ( even after the word vipra, a brahmana) for the purpose of including 
a hsdtriya or a vais^ya ( for appointment as minister^ ) in the absence of a 
brahmana. To the same effect (is) Katyayana: 

Where there is no learned brahmana, ( the king) should appoint a 
■ ■ Tcsatriya or a vais'ya who is proficient in dharmasastra; (but be) should 
‘’ Carefully exclude a s'udra. 

And Yajnavalkya (2-2) says as regards sahhyas (members of the court) ': 

The king should appoint as members of the sabha ( court of justice ) 
those who are endowed with Vedic learning, who are learned in dliarma 

law ), who speak the truth, who do equal ( justice ) to friend and foe. 

As regards their number Brliaspati { p. 278 v. 11 ) says: 

That sabha (court), where are seated seven, five or even three brahmanas, 

' who are,, conversant with worldly affairs and who are learned in the Vedas, 
and in dharma ( law ), resembles ( in holiness ) a sacrifice ), 

The same author (p. 279,. v. 14 ) .says: 

The king should appoint as ganaka ( accountant ) and lehhaka ( scribe ) 
two persons, who are versed in the principles of grammar ( s'abda ) and 
lexicography {abhidhana)^ 'vvho are proficient in reckoning (casting figures), 
who are pure and who are acquainted with various alphabets. 

.1 . On the words ‘appointed’, and ‘sabHya’ vide notes to Y. M. pp. 10-11. , • 

... 21 Brhaspati, as quoted in the Vyavaharamatrka of llmutavahana/says Tn a sacrifice 
is, .honoured Yisnu, while in mjavahdra the king ■( is honoured ); there ( in sacrifice' ) the 
sa.crificer is the successful { party ) and the animal {-sacrificed ) is the vanquished party 
( as in a litigation ); the plaint and the reply are the clarified butter and the conclusion Is 
{havi&) the ofiering ; the S'astra (dharmas'astra) is the Yeda and ih&. sahhyas are the sacrificial 
priests who receive (payment for acting as adjudicators ), . - 

4 (text) ' : - ' - 
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:• S^aBda'-^ means .tlie soieiioe of. '■ words- .(i; e;, 'gramiiiairlr '^,abHdllana•^ 
( m-eans) a lexicon. Kafeyayana. says : 

There merchants should he a]>pointed to listen ( to the evidence ) and; 
to decide what is jiist. 

Tatra’ ( means ) 'in the court’. Brhaspati ( p. 279. v. 15) says : 

( The king ) should appoint his own truthful man ( servant ) who will be 
subject to the control of the sabhyas for summoning and looking after the 
witnesses, tlie plaintiff and the defendant. 

* This (officer) should be a s'udra. To the same effect is Vyasa : 

The king should - appoint as sadhyapala a strongly built s^ldra, wdio 
lielps (in arriving at) the truth (by summoning witnesses &c.), who holds the 
post hereditarily and wdio acts under the orders of the sabhyas, 

Yajnavalkya ( 2.3 ) says : 

A king who cannot, owing to ju'essure of (other) work, look into the. 
causes ( of litigants ) should appoint ( to administer justice ) a brahmap.a 
learned in ail dharma ( law ) along with sabhyas, 

Brhaspati ( p. 278. vv. 6 and 8 ) declares the duties of the king and the 
presiding ( judge ) : 

The presiding ( judge ) is to declare ( the decision ), the king is to 
iumish ( to execute the punishment ), the sabhyas fco investigate the causes, 
the accountant is to count the money (or to oast figures) and the scribe is 
to write down the ( legal ) proceedingSi 

The same author ( Brhaspati p. 279 v. 16 ) says ; 

’■' The king should sit facing the east, the sabhyas facing the north, but 
the accountant should face the west and the scribe the south. 

Yajnavalkya (2. 30) speaks of determining agencies other than the royal 
court ■ : • 

In matters of judicial proceeding among men each preceding one (out of 
the following ), viz. the ( judges ) appointed by the king, the the 

, B^renis and the hulas ^ is superior ( in authority ). 

The words ‘nrpenadhikr tali’ mean ‘the pradvivaka and others.’ ^Plgah^’ 
( means) the ‘assembly of men living in the same village, earning their living 

1 For detailed explanation of puga^ ^reni and hula^ vide notes to V.M.pp. 12-14, ^uga was 
somewhat like a village xmnchagat; s'reni was. a guild of persons belonging to the same caste 
and pursuing the same calling, such as a guild of oilmen or weavers. *Kula’ means the kind- 
red of the parties constituted into a court, Narada ( L 7 ) also says that Mdat irev>% the 
3 U %0 { appointed by the king ) and the king were the sources of justice, each of superior 
authority to the preceding one and Brhaspati as quoted in the Ylramitrodaya ( p, 40 ) says 
that Jcuia^ sreni and gdn(i may investigate all causes other than those of sahasa (heinous wrongs 
in which ah element' of force is involved k , - 
^ P. 5 (text) 
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by various oaliiugs and belonging to different castes.’ And 's'^renis’ are the 
opposite of ‘plgas’. ‘Kulani’ (means ) the assembly of castemen, relatives 
and blood relations. Brhaspati ( p. 281 v. 25 ) also says : 

For those who move about in the forest a court should be held in the 
forest, for soldiers in the army and for merchants in the eai’avans. 

"Karana ( means ) saWia ( court ). Katyayana mentions the (proper) time 
for investigating judicial proceedings: 

The Idng, putting down his foes, should decide the causes conformably to 
the rules laid down in the s'datras in the court and in the first half of the 
day. The three imrts^ of the day omitting the ( first ) eighth part of it are 
declared to be the best time for (investigating) judicial proceedings as laid 
down in the B^dstraa, 

‘The eighth part’ is half of the first watch (of the day) ; ‘the three parts’ 
are those that are subseciuent to it and precede mid-day. And Samvarta decl- 
ares the tithis (lunar days) that are to be omitted ( for investigating judicial 
proceedings ) : 

The' wise should not look into judicial proceedings on these iiihiB yiz. 
the 14th day ( of the two halves of the month), the new moon, the Ml 
moon and the eighth. 

Brhaspati ( p. 280 v. 23) saysj 

Having occupied that (court ) in the fii'st half of tlie day along wdth 
the old, the councillors and dependents, he (the king) should investigate 
( judicial proceedings ) and should listen to ( the expositions of ) fUTdnm, 
dftarmas'daira and 

■ TSm ’ ( means ) the aahhd ( the court ). *x\rthas''astra’® (means) the science 
of politics. Naracla ( p. 15. v. 39 ) declares ( a rule of preference ) in case of. 
conflict ])etween dhaTmasdatm arid arthas'dstra : 

Wiiere tlicre is a conflict between dharmas'^aistra and arthas'^astra, 
one should, do what is laid down in the dhOiTmas^daiTa and discard the 
dictates of 

But in case of conflict between two texts of dharmas^'datra Yajnti.Taikya 


1. ‘The thi’OG part;^ — tbo idea is that the day (of hours) is to bo divided into eight 
parts ( of 1| hours each ) and the court was to bo held after the first part ( of 14 hours > 
aud before midday ( i. e. roughly between 7-30 A. U. and noon )* 

2. ‘Ai'thas'asira’ — Handlik and Bor. translate this as ‘moral laws', hut this is wrong. 
well-known w-ork of Ivautilya on iiolitios and state administration is sivled artliasaBirg^ 
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..1 COKFMCT 0? SMttTIP 

In cased conflict between tw smitisiT.asoiiiii^ (or dttdion) h\\>A:.a 
upon the practices ( of the old ) is of greater force ( or antbority'^ ). 

^ Brhaspati blames Iiim wbo does not take reasouing into consideration 
( but merely follows the letter of the texts ) : 

The decision ( of the case ) should not be giveu by merely relying upon 
s astra, for in the case of a decision void of reasoning loss of dharma 
results. 

Brhasx>ati ( p. 287 \w. S8-31 ) says that the ( king) should take into 
consideration the usages of the country and the like : 

The dhmmas ( modes of right conduct or usages ) of a country, caste 
or family that were introduced in by-gone times should be preserved intact 
( as they are), otherwise the subjects become agitated ( they resent inter- 
ference in their usages ) ; people become disaffected and the fo3X*es 
(strength or army ) and the treasury ( of the king ) become depleted. 
The maternal uncle’s daughter is accepted in marriage by brahmanas 
of tlie south ; in MadhyadeB^a^ ( central India ), ( brahrnaims ) become 
hired labourers and craftsmen and eat cow’s flesh; eastern ( brahmanas ) 
eat fish and their women are addicted to illicit intercourse; in the nortJi 
women are addicted to drinking and can be touched by men even when in 
their rnontlily courses. On account of the acts ( specified ) these ( in their 
resi)8ctive countries) should not be liable to undergo fTayaB^ciita 
(penance) or to incur judicial puMshment. 

The word ‘pirve’ means living in the east.’ In some ( works ) the read- 
ing is ‘sarve’ ( for 'plirve’ ). 'Sarve’ ( means ) brahmanas and ( men of ) 
other ( castes ); ‘damah’ means 'dandah’ (legal punishment); some ( writers ) 
maintain that the mention in some smrfcis of prayas'^citta and the like in the 
case of these acts applies to countries not mentioned in this i^assage ( of 
Brhaspati ), while others who explain ( ‘i^rayas cittadama’ ) as the punish- 

1, The explains that in ease of conflict between two smi’tis texts ratiocination 
which assigns to each of them its proper place by loolving* upon i one as containing the rule 
and the other as containing the excc 3 ?tion ( and such other methods of interpretation ) is of 
superior force, being based upon the practice of the old ( whonnirsuc the rule laid down in 
one text and avoid the other ). Kyaya means * rule of interpretation \ The W'ord ‘ nyaya * 
may also mean ‘ the decision In that case the meaning is that in case of conflict bewcen 
two smpti texts, t-hc rule of decision should be to find out wliat the usages of the people are 
and to decide accordingly. Vis'variipa gives two other senses of this passage and reads 
‘ smrter virodhe ^ This text of Taj. contains a- rule somewhat similar to the doctrine that 
equity rather than the bare letter of the law should be followed. InBlianv Smxdmhai’Bomh^y 
Printed Judgments 1871: p. ‘2oO‘at pp. 261 and 262 the texts of Yaj. II. 21 and Br. are referred 
to and the text of Yaj. is translated as * usage is of force for their construction Vide also 
Chwiilal V Surajram, 33 Bom. 433 at p. 489 ( =11 Bom. L. B. 708 ) where it is said that 
Istlakanfcha cites Y'ajnavalkya’s text that where there is a conflict between two or more 
smrtis that one should be accepted which is conformable to eqnit 3 % 

3. Madhyades'a is the tract between the Himalaya and the Vindhya, to the east ol th* 
place where the Sarasvatl disappears and west of PraySga ( Allahabad ), Vide Mann. I. 31* 

’ * P, 7 (text) 
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ment' which serves as prayas^ciijta,- say thafe ( tihe passage lays down ) the 
mere exemption (of those people) from legal' punishment, while in other conn- 
kies both legal punishment and penance will have to be suffered.^' Vyasa 
( says ) : - ■ i . 

The decision ( of a litigation ) between merchants, craftsmen and 
■ such , others and between those who subsist on agriculture and the stage, can- 
not be given by others ( who know nothing of these avocations ) ; but it 
should be assigned to those only who are well versed in these (avocations). 
Manu ( 8. 390 ) says: . 

* . . The king who desires his own welfare ' should not ( himself ) declare a 
special decision in the case of men of the three higher castes who, have a 
dispute among themselves in connection with the orders (asTainas) to 
which they belong ( i.e., as brahmacarihs, householders &c. ). 

Katyayana ( says ) : 

Ab the ( proper ) time, ( the king ) should question the petitioner \vho 
bows to „ him and stands before Mm ‘what is your business and what 
. is your grievance; do not be afraid and speak out, man! By whom, 
where, when and from what (motive were you troubled)’ ? Thus he should 
question the ( applicant ) wdien he comes to the court. Having considered 
along with the sabhyas and the brahmanas what he speaks when thus ques- 
tioned, (the king), if the cause be proper, should then hand over to him (to 
the applicant ) a seal ( i.e. order under seal) or should order the servant 
{ cdilledL.sadhyapala above ) for summoning ( the defendant 
Narada ( p. 17 v 47 ) says : 

The applicant who has a dispute may put under restraint or arrest ( the 
defendant) who does not stand up to meet (i.e. who absconds or avoids) the 
- claim that is to be investigated or who minds not the words of the claimant, 
-till the approach of the summons (i.e. the sealed order or the sddhyupala). 


1. According to tlio plain words of tlie text the doing of the various acts in the rcspect- 
ive'eountries does not render the people liable to incur punishmoiit nor to undergo prEyas'eitta; 
some say that they escape only punishment at the king’s hand ( but arc liable to undergo 
prayas'eitta ) in those* countries, While in other countries people guilty of these acts would be 
liable to xnidergo both prayas^citta and legal punishment. People guilty of offences were sup- 
posed to be purified by undergoing punishment at the hands of the king { i. e. legal punish- 
ment was a kind obprayakUia ). Manu 8. 318. 

2. Vide BagJmnatliji v. the Bank of Bojnbay I. L. B. 34 Bom. 72, 78 ( = 11 Bbm.L.E. p.255) 

where this*passagc is quoted and it was held that whore the manager of a family firm borrow'- 
ed for the family firm without legal necessity the debt would bo binding even on minor 
members, Mandlik translates ‘rahgopajlvisu’ as ‘among dyers’ but this is wrong. The usual 
meaning of ‘raiiga’ is ‘theatre or stage’,. Mandlik himself on p, 24 translates ‘rangavatari’ as 
'performer on the stage’. This text does not- mean that the- king is, not to decide those matters 
bul that he should not decide theim hastily without the aid of experts, ■ - • * < y 

. 3. 'In Sanskrit the same word - is used for plaintiff^and complainant,' as ’ there was- no 

clear-cut distinction made in ancient India between {Civil and criminal courts and procedure* 
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The same author ( Narada p. 17 v. 48. ) mentions four kinds of ( asedim ) 
restraints ( by the applicant, of the defendant ): 

Gonfinenient to a place, restriction as to time, preYenting from going on 
a journey and prohibition from doing certain specified acts ( such as expos- 
ing goods for sale ); restraint is thus of four kinds. One thus subjected to 
restraint should not transgress it.^ 

The same author ( Narada p. 18 y. 51 ) lays doY’n the punishment' for 
him thus restrained who transgresses the restraint : 

One who is arrested being fit to be arrested and who transgresses it 
deserves punishment. 

#Th8 same author (Nair, p. 235 v. 13) declares that in some cases the person 
wdio restrains ( the defendant ) himself incurs punishment : 

He, ho%YeYer, %Yho inflicts restraint ( upon the defendant ) in such 
improper ways as stopping the senses or ( stopping ) speech or breathing 
deserves to be punished and not (he who breaks away) from sucli restraint, 
Narada ( p. 18 v. 49 ) declares the absence of punishment in certain cases 
even when ( the defendant ) breaks through the restraint : 

One, who is placed under restraint while crossing a river or wlien in 
an injpassable forest, or in a difficult place or in an over-wlielming calamity 
( overtaken by vis major or king’s enemy ) and the like, shall not be 
guilty of an offence if he breaks away from restraint by another ( in such 
cases). 

Katyayana prescribes punishment for him who puts under restraint those 
that do not deserve to be restrained : 

He that restrains another not liable to be restrained should be punished 
by the king ; this is the established rule. 

The same author enumerates those who ought not to be restrained: 

Those who have climbed up a tree or a mountain, those who are seated 
on an elephant, horse, chariot or ves^sel and persons placed in a dangerous 
situation; all these should not be subjected to arrest by those who seek to 
establish their claims ; as also persons afflicted with diseases or misfortunes 
and one who is engaged in a sacrifice. 

Narada lays dowui the following rules as to summoning (the defendant):* 

The king should not cause to be summoned the diseased, minors, the 
old, persons in a difficult situation, persons engaged in religious duties, one 
who Would be seriously ruined ( if then summoned ), one who is under a 
calamity ( a bereavement &c. ), one who is engaged in the king*s business 
or in celebrating a ( religious ) festival, persons intoxicated or possessed, 

1. Compare section 96 of the 0. P, Code of 1908. 

2. These verses are ascribed to Katyayana^by the Vir. ( p. 52 ) and to by,' the 

Smj’ticandrika and are not found in the printed Narada ; but compare Hjirad^ I* 52--54* 

’P.9 (text) " 
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rxKi-cl-Djen, those involved in grief, servants ; nor a young woman who has no 
relatives, a woman of a reBpoctable. fanaily, a woman who is recently delivered, 
a maiden of the highest caste J (because) these (females) are declared to be 
dependent on tlieir ]dnsmen(and their kinsmen should ]}8 summoned and not 
shey). It‘" is allowable to summon those women upon whom their families are 
dependent, those who are profligate and wdio are prostitutes, as also those 
that have no family ( i,e. who are of low birth ) and those that are sirifiil. 
Having understood the matter coin plained of the king should summon in 
weighty matters even ascetics who have repaired to a forest, but without 
offending them. Taking into consideration the time and the place and the 
importance or otherwise of the causes the king may very slowly cause to be 
brought even the diseased and others (enumerated above). 

In some ( copies ) the reading is * yanaih ’ { in palanquins or other 
conveyances ) for the word ‘s^anaih’ (slowly). A person who being summoned 
does not attend should be punished. And to the same effect is Brhaspati ( p. 
288 V 36 ); 

Where a person being summoned and having relatives and family^ does 
not attend through arrogance, the king should fix aimnishment for him 
according to the ( importance of the ) matter in controversy. 

Katyayana prescribes different fines according to the difference in tlie matters 
of controversy ( for not attending when summoned ): 

If the matter be insignificant the fine shall be fifty ( panas^ ), if it be 
of a middling character, the minimum fine should be one hundred, in serious 
matters the fine should always be not less than five hundred (panas ). 
Pitamaha speaks of what is to be done after the arrival of the person 
summoned : 

The person complained against ( i.e. the defendant ) together with the 
plaintiff should be made to stand in front of the court. 

The instrumental in vadina ) is here used in the sense of ‘together with’ 

( and not in the seixce of agent ). Katyayana says : 

There ( in the court ) the complainant ( or plaintiff ) should first speak 
out (his case) and after him the defendant. At the end of both the members 
of the court ( the assessors ) should speak out (their views) and after them 
the presiding judge ( prddvivdha ). 

^Brhaspati ( p. 290 v 4 and p, 288 v 34 ) says ; 

When a plaintiff and his opponent ( or several pairs of [daintiffs and 
their opponents ) approacli (the court), each saying *1 should be heard first’ 

1. Belying on the support of his relatives or liis noble birth he treats with seant 
(Courtesy the summons and honee he is to be punished for contempt. 

2. Katyayana as quoted in the Sin. G. says that Wherever a figure is mentioned as a 
fine for a wrong and nothing more is specified the figure refers to paiias, Vide notes to VJLp.lO 

10 (text). 11 (text). 
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the plaints should be recorded in the order of the castes (of tlie applicants) 
or after considering (the giwity of) the wrong (in each case). In ilie case 
of persons %Yho are not hold (or mature in intellect), who are idiots, insane, 
infirm on account of old age, women, minors or diseased, a relative or some 
other person appointed (to represent them in tlie litigation) may declare the 
plaint or the reply 
Narada ( p. 29 y. 22 ) says : 

Whether a person be appointed by the plaintiff or be instructed ( to 
appear in court ) by the defendant, success or failure belongs to him for 
whom he carries on the litigation. 

As to the text of Katyayana ( this is Ntoda p. 29 y. 23 ), 

Where a person, not being a brother or father or son or a servant, 
undertakes another’s litigation and speaks out (generally falsely) in judicial 
proceedings, he is liable to be punished * 
it refers to persons who are not appointed ( as agents ). The same author 
declares that in certain cases an agent ( to conduct a litigation ) cannot be 
recognised (by the court): 

In ( judicial proceedings for) the killing of a brahmana, drinking liquor, 

. theft, adultery with preceptor’s (elder’s) wife, manslaughter, theft, touching 
(violating) another’s wife, eating forbidden things, seduction and defilement 
of a virgin, violence (of language and actions i.e. slander and assault), for- 
gery, treason, no deputy ( or substitute ) shall be given and the party who 
does the act shall himself carry on the cause. 

( In the above passage ) the word * steya ’ ( theft ) is repeated in order 
to lay down an absolute prohibition of a deputy ( in the case of such ofifences 
as theft* ). ’^‘Prativadi’ means ‘pratinidhi’ ( a subsititude or deputy ). 

When the defendant is brought ( before the court ) Yajnayaikya (2.6) 
desci'ibes what is to be done by the plaintiff: 

What was alleged by the plaintiff before the defendant was called should 
be written down in the presence of the defendant and should be marked- 
(furnished) with the year, the month, the fortnight, the day, the names (of 
iJu' parties), their caste and the like, 

1. This verse makes provision for fcho appointment, in the language of modern law, of 
a- next friend or a guardian ad litem for minors, idiots and insane x:)ersons and recognised 
agents. Compare 0. V, Code of 1908, Order 32 for the former and Order 3 r. 1--2 for recognised 
agents, 

2. This verso lays down a rule that resembles the English law of champerty and 
maintenance, 

3. The Yir. tells us that this is the explanation given by the Madanaratna, which 

s iems to liave been followed by Nllakan^ha. The Vir. itself prefers to oxplaiir the first word 
‘ ’ as standing for the theft of gold ( which was one of the five mortal sins acoordmg 

to Manu XI. 54 ) and the second ‘ steya V for theft in general. This explanation is better as 
the first w'Ord ‘ stoyri ' is placed jn the midst of. the otjior mortal sins, 

12 (text) 
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In 'another Bmrti ( ifj is said ) ;^ 

Thai; is termed bhasa ( plahit or complamfe ) which is presented to the 
king and which exhibits an artha ( oanse of action ); which is possessed of 
the good characteristics (of a plaint such as being concise &c.)j which is full 
{ i. e. fully states the subject matter of litigation ) ; which is free from 
ambiguity J which distinctly states the point to be established ; the words 
of which are employed in their primary sense (and not figuratively) f which 
conforms to the statement made (at first before the defendant came) ; which 
deals with things w-ell known (i. e. is intelligible to any ordinary person) ; 
which contains no inconsistencies ; whi oh is definite (and not vague) and 
capable of proof ; concise and ( yet ) exhaustive; which is not impossible 
with regard to place and time ; wdneh contaiiis the year, the season, the 
month, the fortnight, the day, the hoiii% the coun the district, the village, 
the house, the name or description of the subject matter of dispute, the caste, 
the personal appearance, age, the measure and quantity of the subject 
matter, the names of himself ( the plaintiff ) and the defendant; which is 
marked with the names of ancestors of hijnself and of the opponent and the 
names of several kings ( during whose reign the parties and their ancestors 
lived ) ; which states the reasons for forbearing (to sue for some time) and 
the loss caused to himself; which narrates ( the names of ) the original 
receiver ( donee ) and donor. 

The use in the case of pledge and the like of the year and the like occuntng 
in this imssage will be stated (later)^. The use of the country and the like in 
some cases is declared in another if i : 

In suits for immoveable property, these ten should be entered ( in the 
plaint) viz. the country, the viffage, the site (i.e. vrith boundaries), the caste 
and names ( of the parties ), the neighbour, the dimensions and the name 
of the field the names of "'the father and grandfather ( of tlie parties ) and 
mention of former kings. 

Katy^yana (says) : 

Tlie pTddvivaka ( judge ) should write down on a board wnth chalk the 
plaintiff’s statement as made by him in a natural manner and then on a 
leaf ( or paper ) after it is amended. 


1. These verses ate ascribed to the Samgrahakara in the Smytioandrika, the Paras' ata, 
raadhaviya and Vir. With these requisites of a plaint may be compared Order YI rules 2, 7- 
and Order YII rules 1-8, 6-7 of the 0, P. Code. 

2. This may also mean ‘which contains no digressions*. 

S. The statement of the year, month &c is not useful in all judicial proceedings, but 
only in some, such as those about sales, gifts and mortgages e. g. if the same property is twice- 
mortgaged the first prevails oyer the second and hence the years of the transactions arc 
important. The author refers to the verse of Katyayana quoted by him in the section on 
adhi— ‘adhim-ekam dvayor yastu*. The Sm. C. and the Tir, ascribe these verses to Katyayana, 

^P. 13 (text). ^ 
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Narada ( p. 25 v. 7 ) declares ijhe time for amendment ( of the plaint ): 

He ( the judge ) may amend the plaint as long as the reply ( of the 
defendant ) is not presented. Amendment ( of the plaint ) should cease 
when it ( the plaint ) is hemmed in by the reply. As^ long as the defen- 
■ dant does not enter his reply to the plaint, so long the plaintiff may cause 
to be entered ( in the plaint ) whatever matter may be desired to be 
pressed by him. 

These being the characteristics of a (proper ) plaint, faulty^ l)Iaints that 
are of an opposite nature to it ( to a proper plaint ) are ( expressly ) deelaued 
in another smriti,^ though they follow as a matter of course ( impliedly ) ; 

The king should reject a faulty plaint viz. one which is unknown, that 
discloses no injuiy (of which the court could take cognisance), that is mean* 
ingless, that gives no cause of action ( to the iilaintiff ), that is incapable of 
proof, that is self-contradictory. 

Aprasiddha ’ ( exemplified by ) ‘ my skyflower lias been stolen \ 

nii-abadha ’ ( disclosing no injmy ) by ‘he works with tlie light of my lamp’; 
niri^rtha’ (is exemplified) hy ‘ mj haoatotdpct was stoten’; * hisprayojana ; 
( by ) ‘ my neighbour studies with fine intonation ‘asadbya’ { by ) ‘ I was 
derided by this man with a knit eyebrow ’ ; ‘viruddha’ ( by ) ‘ I was abused 
by a dumb man * viruddha ’ also means ‘ what is opposed to ( the usages 
of ) a town or country as is declared in another smrti : 

That which is forbidden b^^* the king, what is opiiosed to ( the interest 
of ) the citizens or of the whole nation and also of the comiciEors ; others'^ 
again which are opposed to a town, village, or large groups of people ; all 
these causes are declared to be inadmissible ( i. e. such plaints as the king 
would not entertain ). . , 

Nor can it be said that if a plaint contains more matters of grievance than 
one it would be a faulty plaint, as to hold so would he in conflict with the 
dieiufJi of Katyayana : - 

A king from a desire to find out the truth should undoubtedly admit even 
tliat plaint which contains many propositions (grievances) if it is definite so 
far as judicial procedure is concerned ( i. e. each proposition is supported 
by distinct evidence ). 


1. For amendment of plaint, compare Order 6 rule 17 of the C. P, Code, 

2. This verse alone occurs in the printed Narada ( 2-7 ). 

3. ‘Faulty plaints* mean plaints that appear to be so but are really faulty and would 
be rejected by the court. 

4. The Vir, ascribes this verse to Katyayana, For skyflower, vide above notes on 
introductory v. 4 ; » ka ca ta ta pa * arc the first letters of the five classes of consonants and 
the collocation of these makes no sense ; Vide notes to y, M. p. 24 and p. 25 and Kat. v^ 
140. for detailed explanations of these terms. 

14 (text). 
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Ai^ fco the text’ — 

A plaint containing several padas ( vyavahara^padas^ causes of action ) 
cannot hold good 

it is to be explained as meaning that such a plaint (containing several causes 
of action) cannot simultaneously proceeded with (as to all causes) but only 
step by step ( i.e. the causes will be investigated one after another^ ). 

The plaint being thus reduced to wnitii^g Yajnayalkya ( 2.7 ) describes 
what is to be done thereafter: 

The 'reply ( of the defendant ) who has heard the matter (of complaint) 
should be written down in the presence of the plaintiff : 

^Narada defines the rexdy ( of the defendant 

Men versed in the ( law ) hold that to be a (xn'oper) re^ily which meets 
(all the x)oints raised in) the plaint, which is pithy ( or reasonable ), unambi- 
guous, not inconsistent (with itself), w^hichis, intelligible without exidanation. 

Katyayana mentions the four varieties of it ( i.e. of the reply ): 

A reply is of four kinds, viz either by denial ( of the allegations in the 
plaint ), by confession (or admission), by a sj^ecial plea, or by tlie plea of a 
former judgment ( i.e. by the plea oi res judicata)} 

*The same author defines a rex)ly of denial : 

If the defendant should deny the claim ( of the i3laintiff ) that reply is 
known in judicial procedure as one of denial.^ 

The same^ author declares that (the reply of denial) to be of four kinds : 

‘This is false’, ‘I do not know’, ‘I was not present then’, ‘I was not 
born at that time’ ; thus the ( reply by ) denial is of four kinds. 

The answer by confession is described in another smrti : 

Statement ( by the defendant ) of the truth of the claim ( made by the 
j>laintiff ) is declared to be the answer by confession. 

Narada defines the reply ol; special xdea ( or admission and avoidance ): 

If tlie defendant admitting the allegations set out in tlie plaint puts 
forward a plea, it is knowm in the snirtis as a reply of special idea, 

Katyayana describes tho reply of former judgment : 

1. This is a dictam of Katyayana. , For exx^lanation of Uxo dicta of Katyayana 
vide notes to Y. l\r. j}]). 25-26 and Kat. vv, 136-137 

2. This is not found in' the xudutcd Karada. 

3. Compare tho very similar words of Karada p. 25 v 4. 

4. This is ascribed to Brhaspati by the Yy. Hat. and Par. M. 

5. This is the same as Nit p. 5 v 5. 

^P, 16 (text). 
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( a person ), aitiiioiigh (once) dei'ea-fced in a judicial proceeding, rtgairi 
has a- ( plaint ) written out, lie should be addressed ‘you were formerly de- 
feated’; this is called the 'plea of former judgment. 

These being the characteristics of -a ( ju'oper ) reply, it follows as a matter of 
course that those replies that are destitute of these (characteresties) are faulty 
replies ; yet they are expressly stated in another smrti 

A reply that is ambiguous, tliat is not to the point ( in dispute ), tliat 
is very concise or very prolix,* that meets only a part of ( the allegations 
in ) the plaint, cannot be ( proper ) reply. 

. A reply that sets up another title of la-w ( i.e. that sets a cause of act-- 
ion different from the one stated in the idaint ), that does not meet all the 
j)articulars in the plaint, that is of mysterious (or veiled) import, that is in- 
consistent, that is intelligible ( only ) after explanation, and that is opposed 
to reason (or tliat is void of substance), does not serve the purpose ( sought 
by a reply ).^ 

’Ji'Katyayana also ( says ) : 

The reply, which is one of confession ( or admission ) as to a portion of 
the plaint ( i.e. as to one count therein ), which is a reply of a sx^ecial 
])lea as to another portion (of the plaint) and which is a reply of denial as 
to a diff'erent portion ( of the plaint ) is not a proper reply on account of 
the blending ( of several pleas in one ).^ 

The sanie author states the reason why it (such a reply) is not a proper reply : 

In the same litigation the burden of proof ( hriya ) cannot rest on 
both litigants, nor can both succeed in their object, nor can two methods of 
proof be resorted to at one (and the same) time.^ 

The meaning of this passage is as follows : — 

In a blending ( joinder ) of the replies of denial and special plea it 
follows tliat tlie burden of proof lies on both the litigatiiig parties ( iilaintiff’ ) 
and defendant ), as Narada declares: 

In (the reply of ) denial, the proof rests upon the plaintiff', in ( the 
reply of ) special plea on the defendant. 


1. lliis is ajicri bed to Karachi by Aparariai, to BriinKimli by Par. j\J. aiul to Kat^a- 
yana and Brhaspati by Vir, 

2. The two verses are ascribed to Katyayana in AxiJararka, Vy. "Mat. arid Bm. C. 

3. These words may also mean ‘that admits either much less or much more than 

what is alleged in the plaint b ; 

For detailed explanation of these versos vide notes to V. pp, 28-'21b and Katya- 
yana w. 173 — 175. 

5. Mandlik omits the translation of ‘ Sankarat 

6. ‘ Kriija ’ means ‘ means of x>roof ' and also * burden of proof, k For illustrations 
and detailed explanation of this and the jrreceding verse, vide notes to V. M. pp* 29-^31 and 
Kat* vv, 180—190. 

* P. 16 (text) 
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To have burden of proof on both the parties ( to a litigation ) in the same 
suit is contradictory ( or inconsistent ). So also in a combination of (the 
replies of ) special plea and former judgment, the defendant alone has to 
discharge a double burden of proof, since Vyasa says : 

In putting forward a reply of former judgment and of special plea ft is 
the defendant who should exhibit the proof. 

And here on account cf a text of Yvasa himself ‘in a plea of former judgment 
by the decree and by the ( testimony of ) pradvivaka and the like (defen- 
dant has to establish his ease ), ’ in the plea of former judgment the case 
is to be established by (production of ) the decree or by (the testimony of ) 
those who took part in the former judgment, wlnle in a reply of special plea, 
( the case is to be established ) by means of witnesses, documents and the 
like. And so in this ( combination of two replies ) there is conflict. The 
same is to be understood in the combination of three or four reitiies. These 
( combinations of several replies in the same suit) constitute improper replies 
only when they are ( pursued ) simultaneously, but when ( pursued ) one 
after another, they are x)roper replies. The order ( in wliich they are to be 
X>ursued ) rests on the will of the plaintiff, the defendant and the sabhyas. 
And Harita also says 

If in the same litigation there be ( a combination of ) both, viz. a 
reitiy of denial and of special plea or there be (a reitiy of ) admission along 
, with any one of the other (three kinds of rextiy), then in such a ease, what 
rex)ly should be taken up (first for investigation)*? ( The answer is ) in such 
a case thatrextiy 'which is concerned wtitli more valuable or, imi^ortant 
matters ( alleged in the xtiaint ) or whereby the result due to the adducing 
of x)roof wdll follow ( quickly or easily ) should be regarded as the rextiy 
and it becomes free from the fault of confusion (of reiilies ); but otlierwdse® 
( the reitiy would be liable to the fault of confusion ). 

'"The words ‘ it becomes liable to the fault of confusion ’ are to be miderstooc! 
( ill the above i)assage ). The meaning of this ( iiassage) is : when there is 
a claim for gold and clothes, in the ease (of a reiiiy) tliat gold was not received 
and that clothes "svere received but returned, the judicial should 

first be carried on in regard to gold and than with regard to clothes.^ The 
same (rule) should be axipiied in regard to the combination of the rexiy of 
denial and of former judgment and of the reiily of special idea and former 
judgment. In the same claim ( for gold and clothes ), if it be replied that 

1, The following verses lay clown the order in which in certain cases, independently 
ofthewiliof the parties, several issues raised by the defendant are to be taken up for in- 
vestigation. These verses are attributed to YySsa by Apararka and Yy. Mat* both of which 
add a half verse ‘ In the case of the combination of the replies of denial and special plea, the 
the latter should be taken up first** 

2* This means ‘ if the rule contained in the preceding were not followed ** 

S. As gold is the more valuable out of the two* 

F. J7 (text)* 
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gold was taken but that clothes were not- taken or were returned ( after being 
receded )or that (the plaintiff ) was defeated ( in a lawcoiirt ) in regard to 
clothes, then the judicial proceeding should be carried on with reference to 
clothes only and not with reference to gold, since though { gold ) is more 
valuable, there is no necessity of proof in regard to it. Where the claim being 
* this is my cow, she was missing on a certain day, she is seen to-day in 
this person’s { the defendant’s ) house ’ and the reply being * this is false, the 
cow was in my house even before the time indicated in the plaint ’, the 
reply though a combination of the replies of denial and special plea is not 
a faulty reply, since it meets the whole plaint ( all the points in the plaint ). 
This is a reply of denial together with a special plea. Here the burden of 
proof rests on the defendant alone, not on the plaintiff also,^ since Harita says 
*in a reply of deninl and. special j}iea, the reply of special plea must be taken 
up ( for investigation ). ’ In the same way when there is a combination of 
the replies of denial and former judgment and of the replies of special plea and. 
former judgment, they are not faulty replies, if such combinations meet the 
whole plaint. Here in both eases the burden of proof lies on the defendant 
alone. Hence in no judicial proceeding whatever does the burden of proof 
lie on both the parties ( at the same time ). This will suffice (to explain the 
above passage of Katyayana).^ 

After the reply has been recorded, the proofs are to be exhibited and 
Yajnavalkya (II. 7-8) declares the order (in adducing proof ): 

Then the plaintiff should at once cause to be written the evidence 
( which he proposes to adduce ) for establishing the matter alleged (in the 
plaint ). If that (evidence) holds good he obtains success, if it be otherwise 
( i.e. it it does not hold good ), the reverse is the case (i. e. he is defeated). 
’i^^This ( verse ) applies as regards a reply of denial, but in other kinds of 
replies it is the defendant only who has to adduce evidence, as Harita says : 

In a reply of former judgment and of special x3lea the defendant should 
exhibit the proof, but in a reply of denial, the plaintiff' ( should exhibit it); 
in the reply of admission, there is no need for it (for proof ). 

Yajnavalkya ( II. 8 ) thus declares that a judicial proceeding has four parts 
(stages): 

This judicial procedure is shown (by me) to have four parts ( stages ) in 
litigations. 

And the four parts ( of Vyrnahara ) are clearly set forth in another smrti: 

( Vyavahara ) is said to be fourfold as in it enter four parts on account 
of there being the plaint, the reply, the proof and the decision that come in 
order one after another* 


L burden of proof in & pure reply Of 'denial is on the plaintiff and in a pure reply 
of special plea on the defendant. As this is a reply of denial and special plea it inay be argue4 
that the 07m& of proof is on both. To this a reply is given here* 

2. For detailed explanation vide notes to V. M. pp. 32 — 35, 

18 (text). 
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Blit): -this- (■ dictum ) applies to all replies ofeher felian a reply of aciiiiission, 
since a reply of admission 1ms only tiwo parts, as Brliaspati says:^ 

* ' ' In a' reply of denial, Vymah^ra has lour parts and also in ( a reply 
' of ) special plea; but in replies of admission it has two parts ( only ). 

Yajnavalkya ( II. 9“10) says: 

, ( A defendant ) should not countercharge ( or counter-claim against ) 

the plaintiff ( or complainant ) until he has met tlie claim ( made against 
him). One who is already labouring under a claim (should not be 
allowed to be charged ) by anothor ( until he is free from that litigation ). 
(The plaintiff ) should not change wdiat ho has already stated.® In (Quarrels 
. ( violence of speech and act, i. e. defamation and assault) and in offences in 
which force enters a counter charge is allowable ( even before clearing one- 
self from the original charge or claim ). 

#Narada ( p. 29 :V. 24 ) says : , ' 

That man who/ abandoning liis former ground of claim, has recourse to 
another shall be regarded as a losing party, since he \vanders from one 
ground of controversy to another. 

The person who shifts his pleading is liable to fine but he does not lose the 
suit he has brought. This is the meaning. This ( rule ) should be under- 
stood as applying to civil proceedings^ as the same author (Narada p. 29 v* 
25 ) says; 

‘ In all civil disputes ( a litigant ) does not lose (altogether) for verbal 
deceit ( i. e. for changing his statements ). In disputes about ( seducing ) 
another’s wife, about land and non-payment of a debt, the party though 
liable to be punished ( for fraudulent speech ) does not lose his property.^ 


■ 1. When the I'c is an admission of i^lainfeiS-s claim there is no necessity to adduce 
j)roof and so there is no li'iya and the moment there is an admission there is nothing to be 
established by examination of evidence, but judgment follows at once. Hence there is no 
sadhyasiddhi, 

'• 2. These words may apply not only to the change of pleading by plaintifi, but 
also to the change of pleading by defendant. The Mit. takes it to apply to the x>laintii!’s 
change -of pleading, while Par. M. applies it to both plaintill and defendant. Vide notes to 
V. H. p. 38. The words hvhat was alleged should bo written down in the presence of the 
defendant^ refer to the things about which allegations were made (i, e. if the plaintiff first 
eoniplaincd about theft of rupees, he cannot write down theft of cldthes ), while here die is 
forbidden to change the title, i. e, if he alleged that one hundred rupees were bonwed at 
interest ho cannot allege that they 'were stolen from him by the defendant. 

3. The eighteen titles of law are classified as either dhanamula or hiiiisaniula 
{ arising out of propert}^ or injury i. c. civil or criminal ). Vide notes to V. M, p. T. 

4. The printed Narada reads ‘Pas' ustrlyo ’ — meaning ‘in disputes about cattle, woincir. 
This verso means that in civil disputes a man does not lose his case altogether by a change 
of jileading, though he may be fined ; but in criminal matters, his complaint may be dis- 
missed altogether if he shifts his position* 

* P.. 19 (text). 
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Tixe latter half (. of , tMe versB ') serres as an Ufastration of the first half. 
yajSav,aik^^ { 11. 17.) says; : • “ a 

When there are witnesses in support of both sides { i.e. both the plain- 
tiff and the defendant) the witnesses for the plaintiff ( are the means of 
• proof); when the piaintiff’s allegation is brought clown ( from its position 
of haying to be proyed ), then ( the witnesses ) of the defendant { are to be 
. heard first' )^ - ' , „ 

'Plrvayadinah- means ‘of the plaintiff’; plrva|)aksa’ means ‘the plaint’; ‘adhari- 
blilte’ means ‘not requiring to be established because the defendant admits 
( the allegations of fact in the plaint ) by putting forward a i.’eply of a special 
plead The mention of witnesses is intended to include ( by implication ) 
other means of proof also. The same author ( Yaj. II. 10 ) says: 

A surety should be taken from both ( plaintiff and defendant ) who 
would be able to satisfy the final decision. ^ 

The word ‘karyanirnaya’ means ‘the result of (or carrying out) the judgment’. 
Katyayana enumerates those who cannot be accepted as sureties : 

Neither the master, nor an enemy ( of the litigant ), nor one authorised 
. { or employed ) by the master, nor one who is under restraint {or in jail), 

nor one who is sentenced to pay a fine, neyer one who is in danger (of life 
i.e. seriously ill ), nor a coparcener ( or heir ), nor one who is penniless, nor 
one who is banished to another country, nor one appointed to state service nor 
those who have entered the fourth order (i, e. ascetics), '"nor one unable to 
pay (the claim of) the (judgment) creditor and an equal -amount of fine 
to the king, nor one entirely unknown, should be accepted for the purpose 
of a surety. 

^Niruddhah" means ‘one who is bound by chains and the like’ ; s'ams'ayas^ 
thah' means ‘one in a difficulty’ ; 'Tihih%' means ‘one wlio is enitled to in** 
lierit the property such as a son, grandson and the like’; 'rildah' means ‘poor’; 
'anyatra vasitah" means ‘bajxish eel; from the country’. YajSayalkya ( 11. 52) 

says,4^ 

1. This verse is interpreted in two ways. The Mit. explains : — When there are wit- 
nesses on both sides, those witnesses who support the partj' that says that he was the first 
to enjoy the subject-matter of dispute are to be first examined. When iho plajntifl'^s 
allegations have become weak or of little importance ( owing to defendant’s having- admitted 
the prior state of things but having put forward a subsequent ground in avoidance of the 
prior state of things ), the witnesses of the defendant should bo examined first. The 
interpretation of Apararka, the Yyavaharamatrka and Nllakantha is : — in a reply of denial 
it is for the plaintifi (the man who comes to the court first) to cite witnesses (or other evidence) 
for proving his case, but in the case of reply of special plea or former judgment, it is for the 
defendant to adduce his evidence first. The difference turns on the meaning attached to the 
word ‘ purvavadinah *. Vide notes to V. M. pp. 40-41 for detailed explanation. 

2. i.e. who would be able to pay up the decretal amount and the? fine to be paid 
to the king. 

* P.20 (text), 
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The relation of suretyship, of creditor and debtor, and of being a wit- 
ness, is not allowed by the smrtis among brothers, between husband and 
wife ^and between father and son, so long as they are nncliyided. 
Katyayana declares ( the consequences ) if there be no surety: 

If there is no surety for a party, who is able to meet the judgment (i.e. 
pay the decretal amount and fine), then he (that party) should be kept 
under guard and at the end of the day he should pay the wages of the 
servant ( who guarded him ). 

The same author says; 

A person of the regenerate classes unable to furnish a surety should be 
guarded by those ( servants of the king ) who are outside ( the court ) ; 
but ( the king ) should put in chains s'ldras and the like who cannot 
furnish a surety. 

Narada ( p. 29 v. 24 ) describes the characteristics of a losing jiarty; 

That man who, abandoning his former statement ( or ground of claim )« 
has recourse to another, should be regarded as a losing party on account of 
his wandering from one plea ( to another ). ^ 

'^Yajnavaikya ( 2. 13-15 ) describes a person who (whose testimony) is vitiat- 
ed ( and is therefore unacceptable in court ) ; 

He, who moves from one position to another ( i. e. who is restless when 
giving evidence), who licks his lips, whose forehead perspires, ivhose face 
changes colour, who utters his words with stammer and with a dry tongue, 
who speaks much and incoherently, who does not heed the speech or eye (i.e. 
who doe not reply straight to the judge’s question nor fix his eye on the 
judge), who contorts his lips, who exhibits change from his ordinary ( natural ) 
state, in mind, speech and bodily actions, he is declared to beawitiated 
person as regards a complaint or being a witness. 

^Srkkini,’ means ‘the corners of the lips.’ 

Now ( begins ) tbe exposition of the means of proof. 

Yajnavalkya ( II.^,22) says ; 

Documents, possession and witnesses are declared to be means of proof- 
In the absence of ( even ) one of these, one of the super-natural ( modes of 
proof ) isprescribed. 

Katyayana also ( says ) ; 

If one ( litigant ) puts forward human means of proof and the other 
( his oppcnent ) relies on divine ( means of proof ), the king should in such 

1, Yide notes to Y*. M. p 42 as to separation between busbaiid and wife, Apastamba 
{ Bh. S. II, 6. 14. 16 ) declares that there can be no division between husband and wife, but 
the Mit. explains that the words apply to religious rites and not to wealth, 

2. Yide p. 18 above for the same verse, 

21 '(text), 



MEANS OP PBOOP 


a 1 . 2.1-4 - ", 

M. p, 15 !,20-p.l61.11 


■21 


a case accept' ( rely upon ) tihe human evidence and not- upon Ihe .divine 
(test ). If human proof is offered by litigating persons, though it meets 
only a ( substantial ) portion ( of the whole claim in the plaint ), it should 
be accepted (relied upon) and not supernatural proof, though the latter may 
be complete { i.e. may completly cover the whole claim in the plaint). '''In 
disputes, when witnesses are available, supernatural proof is not allowed and 
when there is a document,^ no ordeal nor witnesses (should be relied upon). As 
to the peculiar conventions of pugas (communities), s'veniB (guilds of traders) 
or go^ncm ( tribes ), writing is the ( proper ) means of proof and not ordeals 
nor witnesses. ^Where a thing is promised to be given but not del^' vared, 
where a thing is ( given and then ) taken back, in the matter of deter- 
mining the owner ( of a thing ), in the matter of taking back a thing aftei: 
'it is sold, when one after purchasing a thing does not desire to pay the 
price, in gambling and betting (on animals) when a dispute arises, (in 
one of these cases ) witnesses are declared to be the means of proof 
and not ordeals nor documents. In ( disputes about ) the making and 
use of doors and ways and about water-courses and the like, possession 
alone is weighty, neither writing nor witnesses. 

Brhaspati ( p. 315 vv. 1-2 ) declares the superiority of supernatural proof in 
certain cases: 

One who fabricates ( or counterfeits ) jewels, pearls and coins, who mis- 
appropriates a deposit entrusted to him, one who injures another, one who 
has intercourse with another’s wife, these should always be tried with 
oaths, ^ In charges of deadly sins, if a party resorts to ordeals when wit- 
nesses are available, ( the king ) should not examine witnesses. 

"'Vyasa (says) : 

( If a person says ) ‘ I did not pass this document, it was falsely made 
( forged ) by him ( by the o|)pon8nt ),’ disregarding that document, the 
decision as to that matter should be by means of ordeal; ( where a wrong 
takes place ) in a forest or in a lonely place, at night, inside the house, in 
cases of sdhasa and when a deposit is denied a divine^mode of proof is 
allowable.^ 

Brhaspati ( p. 317 v. 17 ) says : 

1. Compare sec. 91 of tke Evidence Act. 

2, The first two here fail under Dattapradanikavyavaharapada; the next may also 
mean ^ when there has to be a decision between the master and the herdsman ’ ; the next 
comes under krayavikrayanus'aya. The verse ‘ dattadatte &c.’ as quoted in the nibandhas 
presents a bewildering variety of readings. The verse about the making and use of doors is 
referred to in Lallubhai v Bai Amnid. L. R. 2 Bom. 299 at p. 315. 

3. Both oaths and ordeals are supernatural ( daiva ) means of proof, the former being 
employed in less serious wrongs. Vide notes to V. M. p. 45 for explanation, 

4, This last verse is Narada ( rnadana 241 ), 

* F. 23 (text). fP, 23 (text). * 
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.Where a dotibfc arises as to a dooument or the statements of witnesses 
and where inference is nncertion, ordeal is the maaBS of clearing up ( the 
doubt ). 

The same author lays down an option behreen witnesses and ordeals in certain 
cases ' 

When the dispute relates to sdhasa ( robbery and the like ), in cases of 
violence of injury and speech ( assault and defamation ) and in all matters 
springing from the use of force either witnesses or ordeals (are admissible 
as proof ). In debts, either a document, witnesses, even some reasoning or 
supernaturai modes of proof are allowed from a desire for the good of the 
people. ^ 

i . 

Yuktiles'a' means ‘a portion of reasoning’; 'vdcike pdrusye' means in 'de- 
famation consisting of abuse or reviling in the form ‘you are the slayer of a 
brahmana’. As for the text of Katyayana ‘in violence of words and in ( dis- 
putes for ) land ordeal shoukl not be resorted to,’ it refers to libels of a petty 
character. The mention of land includes (by implication) inmoveable pro- 
perty of every kind, as Pi tarn aha says ‘in disputes about immoveable property, 
ordeals should be excluded’. This prohibition of ordeals holds good wdien 
witnesses are available; and the same author ( Pitam aha ) says to the same 
effect ‘one should support these disputes . ( about immoveables ) by witnesses, 
•documents and possession.’ The same author ( says ) : 

'‘In cases wdiere there exists no writing nor possession, nor witnesses 
and there is no scope for ordeal, the king is the authority ( he should 
decide as he thinks fit). In the case of disputes of an uncertain character, 
which it is not possible to determine (with the usual means of proof ), the 
king is the authority, since he is the lord of everything. 

Now (hegiMs the discussion of)writiiigs. 

On this Brhaspati { p. 304 v. 3 ) says: 

Writing is declared to be of three sorts, vi^, waiting of the king, that 
written at a particular place^ and that 'written in one’s own hand. Their 
subdivisions again are numerous. 

i\s to the text of VasisBia, ‘writings are kno'wn to be of two kinds vi^:- 
popular and royal, wherein a two-fold division is declared, ’ that is due to 
non-recognition of a difference between writings wTit ten at a particular place 
and those wu'itten in one’s own hand. The words l<tuldka and jdnapada are 
synonyms, as the autlxu’ of the Sangraha says ‘writings are declared to be 

1. These two verses are ascribed to Katyayana by the Par. M* 

2. ‘ Sthanakrta ^ ( written in a partiomlar place ) seems to mean written in a well- 
known public place by professional scribes appointed by the king or his officers and attested 
by witnesses. This w^as probably a substitute for the modern requirement of registration. 

* P. 24 (text) 
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of tiwo kinds, viz. royal and jdnapada ( popnIarV of feiio comnion people ) 
Brliaspafci :( pp. 804-5 vv. '4-11} says :. . • 

Popnlar writings are sevenfold, viz. partition (deed), gii't-deedj purcliase, 
mortgage deed, (deed of) conventions, deed of service (or bondage), 
a deed of debt and tbe like. Eoyal writings are of three kinds. Where 
brothers, divided among themselves according to their wishes? make a 
doonment of separation, that is called a partition deed. '"That writing 
which, on making a gift of land, a person executes and which is (intended) 
todast as long as the sun and the moon endure and that is not to be cut 
down (as to the extent of the gift) nor to be resumed, ^is known to be a 
deed of gift. When a person, having bought a house, a field and the like, 
causes a writing to be made containing words that state the exact price (paid 
or agreed), that is called a deed of purchase. That is called a deed of mor- 
tgage (or pledge) when a person gives movable or immovable property as a 
pledge and makes a writing which requires (the pledge) to be either preserv- 
ed (intact without enjoyment) or to be enjoyed*^ When (the people of) a 
A?illage or a country execute a document in furtherance of dharifna( i. c* 
laying down some rule or convention of conduct), on which there is common 
agreement, which is not opposed to the ( interest or orders of the ) king, 
that is said to be a deed of conventions. That document, which a 
person, destitute of food and clothes in a forest, makes stating ‘I shall do, 
your work ( or the tasks you will appoint ),’ is called a bond of service (or 
serfdom ). That document of future repayment ( uddhdra ) wdiich a man, 
having borrowed money at interest, executes himself or causes to be 
written ( by another ) is termed by the wise a bond of debt. 

On account of the word ddi (in the first verse above) documents of puri- 
fication and the like are also included (in the enumeration of kinds of writings). 
Katyayana describes a deed of purification and the like : 

When a person has performed the ( i^rescribed ) penance and become free 
fiom the accusation (of having committed a forbidden act) the deed attest- 
ed by witnesses given to him is known as a deed of purification. That 
writing is known as a deed of peace which recites what happened ( by way 
of comi:)romise or settlement ) when an accusation is brought { against a 
a person ) before all the leading people.^ When a boundary dispute is 
decided, the writing ( made ) is ordained to be a deed of ( settlement of ) 
boundaries. 


1. Yide notes to V. M. p. -18 for the terms used here, 

2. A pledge is either of moveables or of- immoveables ; in either case the creditor may 
bo either entitled to use it or he may »be required not to use it but onl}' to preserve 
it with him. 

3. This verse is somewhat obscure. It probably refers to the settlement made by 
the leading people of the place in case of an accusation made before thonii 

P. 25 (text) 
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: ^Prajipafci' describes a. mibjxiort^^^ 

If tbe creditor hypothecates to another the thing already pledged with 
him for the same amount ( for which it was pledged with him ) he should 
pass a (fresh) deed of mortgage ( or pledge) and should hand oyer the 
prior ( deed of mortgage or pledge ) to him ( to his own creditor ). 

. Yainavalkya (■II. 94 )'aiso ( says ) : ■ 

When ( a debtor ) has paid off the debt he should have the deed ( of 
: debt ) torn off or he should cause a new writing to be passed ( by the 
creditor if the original be lost or inaccessible at the time) for the purpose 
of ( being able to establish ) his freedom from the debt. 

Narada (p. 75 v. 135) mentions the difference between writings in one’s own 
hand and in another’s hand referred to already : 

Writings are of two kinds, viz. those made in one’s own hand and those 
made in another’s hand and not having attestation and having attestation 
( respectively ). Their validity depends upon the usages of the country 
( where they are made ).^ 

YSjSavalkya ( II. 89 ) says ; 

A writing in one’s own hand, though without witnesses, is declared by 
the to be ( legal ) evidence, provided it is not due to force or fraud, 

means *force’ J means greed and the like.* 

ihe same author (Yaj, II. 84-85) declares a special characteristic of documents 
made in another’s hand ; 

Whatever transaction is settled mutually according to their wishes 
should be consigned to writing attested by witnesses and having at the 
head the name of the creditor and should be' marked with the year, the 
month, the fortnight, the day, the names, castes and gotras ( of the creditor 
and the debtor ), titles due to Vedic affinities, their own names and the 
nam es of their fathers and the like. 

Sahrah^iicSfTiTca^ means a secondary name due to the ( study of ) the 
BahvTca and other s'dkhas ( of the Veda ), such as ‘Bahvrcah’ ( a student 
of the Egveda ), ‘Kathah ( a^student of the Kathaka S^akha of the Yajur- 
veda ).^* The same author (Yaj. II. 86-88) says: 

1. Wiiat is written in one’s own kand need not be attested by witnesses, while 
what is written in another’s hand requires attestation. I'Ms verse is quoted in liad'habai v 
GcLiiesh I. L, R. 3 Bom. 7 where it was held that the court was not bound to apply strictly 
this rule to Hindu wills, since wills were not recognized by ancient Hindu Law and 
a will written by another man and signed by the testator was held to be valid, though it 
was not attested, 

2. The primary meaning o£ *upMhi’ is * a trick or deceit * and not * greed ’ as 
Kllakantha says. 

3. Compare the Madhuban copperplate inscription of Harsa (> Epigraphia Inclica vol 
VII. p. 165 ) where the donees are described as * chandoga*sabrah|iiaoari ’ and * bahvrea- 
sabrahmacari 

’^P. 2G(text) 27 (text) 
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Wken tihe t-raiisaction ( agreed upon )'is completed. ( !. e. il is 
oufe fclae debtor should place below it his. name in his own. hand (adding) 
...Svhat is caused to be written above in this ( deed ) is .assented; to by me^ 
the 'son:, of .siiclia'- one/’ witnesses should write down in their .own hand (their 
own names ) preceded by their father’s name ‘ in this matter I, so and so^ 

' am a witness.’ ' These witnesses should be . .even ( in number ). Then the 
scribe should write at the end ( of the document ) * this is written by mOi 
so and so, son of such and such, at the request of both parties 

'Samali ’ means ^equal’ in number and qualifications ( with the parties ).. 

In some ( digests) there is coalescence of the letter *a’ ( after ‘te’ ) and ( so 
they read ) ‘asamah’ ( meaning ‘uneven in number ’). Narada ( says ): 

If a debtor does not know the alphabet ( i. e. is illiterate ), he should 
cause his assent to be written ( by another ); if a witness ( be illiterate ) 
he should cause ( his attestation ) to be written by another witness in the 
presence of all the witnesses. 

It was stated ( by Brhaspati) that royal writing is of three kinds; 
Yajnavalkya (l. 318-320) and Brhaspati exhibit ( the peculiarities of ) it : 

Having made a gift of land or a corrody the king should execute a 
writing ( about the gift ) for the information of future good kings. On- » 
piece of cloth or a copperplate marked at the top with his seal, the king* 
having written down the names of his ancestors and of himself, the 
measurements of the thing gifted, a description of the boundaries of th© 
thing donated,!; should issue a permanent edict bearing the date and his 
own signature. 

''Nibandhah means ‘ -what is granted by a king and the like to be obtained at 
fixed times from mines and the like;^ pratigrahah means * that which is 
received as a gift such as land and the like;’ parimdnm means * its extent 
ddnam means ‘ what is gifted such as a house’; chheda means* its limits’; 
upavarnam means ‘their mention So also (Brhaspati pp. 306-307 vvl8*19): 

When a king pleased with the services, valour and the like, of a person, 
grants a district and the like to him by a writing, it is called a prasdda^ 
likhita{ a writing of favour ) When a king, after a decision on hearing 
. the plaint, the reply and the evidence adduced, gives a writing to the 
successful party, that is called b> jayapaira (a writing of success, a decree) 


1. ^ Dana ......... varpananxi’ may also mean ‘{Setting out the smrti passages con- 
demning the resumption of gifts made by ‘former kings ^ This is a preferable explanation 
and is supported by the verses occurring in almost all grants condemning the resumption 
of gifts. These verses and the following passage of the Mayukha up to jayapaira are ^tinted in 
The collector of Tltana Y-Eari I, L. 6 Bom. 546 ( B* ) at pp. 557-558* 

% The definition of is quoted m Bhelahhai ir Eargovan I. L. 

94 at p. 101 as showing that it is not the king alone who can make a grant of a fuban^ic^ . 
•p. m (text). v.;. ■ • 

r.M, 4 
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Vyasa speaks of the substifenfes of the king ( in issuing roya] edicts ); 

The minister for peace and war, when ordered by the king himself, may- 
write down the royal edict on copperplate or on cloth. 

The same author says that the king should write down Ms assent in suoli 

.■a, '.case':':,'' ; 

( The minister should write down ) the boundaries and measurements 
and the king should write with his own hand ‘ this has the assent of me 
the kingj so and so and the son of such and such.’ 

' Sannives'cm pramansm ca ’-these words are to be connected with the pre« 

coding text. Vasistha mentions four kinds of royal writings: 

A s asana ( edict ) sboiikl be known as the first, another is jayapatra, 
(then there are) a^napatra and prajSapana-patra; royal writing is ( thus ) 
four^'foid.^ *"That by which feudatory chiefs, officers and governors of 
provinces are commanded ( by the king ) to carry out some business is 
called an ajfiajiaira { document of command ). That letter by which 
some business is communicated to a sacrificial priest, the family priect, 
a preceptor and other revered and worthy persons is called a writing of 
request. 

S^dsana and jayapatra have been explained above. YajSavalkya (II. 9l) says: 

When ( a- document ) is in another country, when the letters (or words) 
of it have become doubtful ( or difficult to make out ), when it is lost or 
its ink has been rubbed off, when it is stolen, torn into pieces, burnt, cut 
asunder, ( the king ) should cause another writing to be made, 

Narada ( pp. 77-78 v- 142 ) says : 

When a document is placed in another country, when it is shattered 
into pieces, when its letters have become effaced, when it is stolen, then 
time should be granted ( for its production ) in cases where it exists 
and if it does not exist, the decision must rest on the ( evidence of ) the 
witnesses f who saw it executed ). 

Draspirah means Witnesses’; in the absence of witnesses supernatural proof 

.( should be resorted to ) as Katyayana says : 

In a judicial proceeding where there is no writing nor witnesses, ( the 
king or judge ) should prescribe supernatural proof ( ordeals etc. ). 

YajSavalkya ( IL 92 ) says? 

The geniiineneHS of a document about which there is a doubt ( or dis- 
pute ) maybe established by ( comparison with other) documents that 

V are ( admittedly ) in the hand of the person ( who is alleged to. have 

1, Vide notes to T. M, pp. 53-M for tha ^udtations from Kautilya about ijuapatra 
prajmapanapatra.'''.'':' 
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wrifjlen the document, m dispufje and by presumption, by the : (possifciiit^ 
,pr otherwise of ) the meeting together ( of the parties , ), by proof., .by, m.ark3 
( such as seals ),by the ( subsequent )' relations ( of the parties by . tha 

proba.bility of the origin of ) title, and ' inference.^ 

Yumih means ‘ presumption from circumstances V; pwplf A means A staying 
together of the two parties ( to a document ) in the same place tihtiani 
means ‘the impression of a seal and the like k kriyd nieans ‘witnesses and 
the like ’ ( other means of proof ) ; sambandhah means ‘ relation in future ^ 
( i. e. after the alleged date of the document ); dijaviali means ‘ some pro-^ 
babie mode of acquisition ’ ( of the document htiufi means ‘inference.* 

Prajipati' -says : ' 

"'The decision about (the genuineness of) a royal writing ( grant ) should 
be made with great effort by means of the examination of the king’s own 
signature ( thereon ), of the seal and of the handwriting of the scribe 
(of the grant). 

Brhaspati ( p. 307 vv 23-24 ) declares what are vitiated documents : 

A document executed by a dying man, by an enemy, by one in fear^ 
by one distressed, by a woman, by one intoxicated,'^ by one who is over- 
whelmed in some calamity, and executed at night by fraud or force does not 
become* valid. Where even a single witness who (whose sigraturt ) is plac- 
ed on a deed is vitiated ( on account of the above mentioned causes ) and 
who* is censured or where the writer of'a deed is of that soit, that deed is 
declared to be a false document. 

Here ends the section on writing. 

Now( begins ) Possession.^ 

Narada ( p. 62 v 85 ) says : 

Possession acquires ^validity ( as evidence ) when accompanied by a 
clear title. Possession with a clouded title does not amount to proof 
( is not accepted as a means of proof ). 

1, Compare S3ction 7S o£ the Indian 'Evidenco Act. 

% For detailed explanation of the words yulti, prapti, sambandha^ agama^ hetu, vide 
notes to V. M. pp, 54-55. The Mit. and the Mayukha widely diilcr in the interpretation of 
those terms. 

'3, This means that it should be seen whether the document is produced from 
proper custody. 

'1. In Narbadabai v. Mahadeo I. L. E, 5i Bom. 99 at p. 104 it is suggested that 
' stnmatta ’ should b3 taken as one clause meaning ‘ under female or aphrodisiac influence g 
but this is not correct, as Eat. v. 271 separately mentions ‘ strl * and * imatta *, 

5. In Lalubhai V Lai AmrU L, 2 Bom. 299 at pp. 314—316 the whole of tie 
section on possession is, critically examined and differences between the two views of 
YijHanes^vara and ISTllakantha are pointed out, 

•'P. 30 (text). “ ' 



TTAV£H|^14M4TOKHA 


f S. XL'^. , ' 

L M.p.201.86-p/il}.2t 

Yy^sa "declares that possession ( in order" ; lo be valid evidence ) mwt be 
cliaractjerised by other attributes jnsfe as it must be accompanied by title i 

IfeUs desirable that possession .( in order to be valid ) must have fife 
attributes (lit. parts), viz. it must have title behind it, it must be of long 
■ standing, unbroken, free from protest and in the presenee ( before the very 
eye ) of the opposite party, 

Narada ( p. 62 v. 86 ) declares that a claim cannot be established by pore 
possession : 

He who pleads enjoyment alona and no title at all should be considered 
a thief on account of his ( merely ) putting forward the deceptive plea 
of , possession ( which even a thief can put forward ), 

*This rule ( that mere possession without more is of no avail ) only applies 
to such a period of time during which it is possible to preserve the memory of 
title, but the same author ( Narada p, 62 v 89 ) says that mere possession 
would be valid evidence ( with reference to a period of time ) of which it 
is not possible to preserve memory : 

In eases falling within the memory of man it is desirable that possession 
must be accompanied with title in order to be recognised as valid proof 
of ownership of land. In cases beyond the memory of man possession 
continued successively for three generations ( is valid proof of ownership 
over land ) on account of the absence of certainty (that there is no title) 

AnugaTYldbhavdd means *as the conclusion that there is no title cannot be 
drawn by means of ( the proof? called ) non-apprehension ( Ot%%palahdhi ) 
of what is fit (to be apprehended).* Even in the case of possession beyond the 
memory of man, if there is continuanoe (or persistence ) of memory as to 
the absence of title ( in the person or persons who had possession ), the same 
‘'author ( Narada p. 62 v 87 ) says : 

That sinful man, however, who enjoys ( has possession ) without title, 
even though for several hundred years, should be punished by the king 
with the fine prescribed for a thief. 


• ' 1, Vide pp. 58**59 of the notes to Y, M. for detailed explanation of this verse and 

of $marta Icala, According to the Mit, smarta kala { period of human naernory ) is 
^aid to be one hundred years ; accoring to the Smyticandrika and Madhava it is a period 
of 106 years. Three generations would come to about 100 years. According to some sages, 
it is a period of sixty years and also three generations. Mandlik’s translation (p, 21 11, 14-17 } 
is loose and does not bring out the technical sense of anupalahdhi. 

2. For detailed explanation of * anugamabhavai * and yogyUnupalabdhi vide notes to V . 
M.pp, 69-60. Anupalabdhi is the last ol six pramdnas according to the Ml mamsakas,- apart 
from pratyaksa and inference, In such eases as * in this place there is no jar ^ we appeheud 
the nomexistenca of ihe jar by this ipeans of 
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A's la wtal/fce same aut!ior ( Nirada'p. 63. T. 91-)3afS! ■ ='^“' 

'Thai; ;whicli; has been enjoyed e'ven unjustly by the father and thm;* 

\ ancestors, ( of a person ) cannot' be recovered ' back ( from that person ') 
since it has descended successively through three genera tionss 
*it is to be interpreted to mean ^ what has been enjoyed by three genera^ 
tions ( of the present holder ) including the father even without title and 
even unjustly cannot be recovered back ( from the present holder ), much 
dess can it be recovered back when it is impossible to conclude that there is 
absence of title.^ 

“As to the text of Harlta, . 

What has been enjoyed by three ancestors without any title whatever 
cannot be recovered ( from the present holder ) since it has descendecl 
through three generations. 

it is to be explained as ^ without a title that can be easily perceived and 
not as without even the semblance { or appearance ) of a title/ As for the 
text of Yajnavalkya ( II. 28 ), i . • 

That mon, who first acquired a thing; should prove the source of his title 
when he is proceeded against; his son or son’s son need not { prove title ); 
in their case possession has more weight, 

it means that only the first acquirer, if he cannot* prove his title, is to be 
fined { for unlawfully usurping possession ) and not his son and grandson; but 
it does not mean that in their case they succeed in their object ( viz. re- 
taining the thing on the ground of possession). Harita says to a similar effect: 

That man. however, who first acquires a thing is liable to be fined if 
he cannot make out a title, and not his son or son’s son; but both ( the 
, latter ) are liable to be depidved ( by the court ) of the thing possessed 
“like the acquirer himself.^ 

Yajnavalkya ( IJ. 29 ) says : 

If a person who has been proceeded against dies, his heir ( or repre- 
sentative )'musfc establish title (as much as the deceased). In* such a case 
possession without title would not be a ( valid ) plea. 


1. The object of the verse is not to prescribe the impossibility •of recovering after three 
.generations what is wrongly seized, but the object of it is to prescribe that possession for 
more than three generations confers ownership when it is uncertain whether it originated in 
no title. The words ‘ for three generations/ stand ter asmartakala ( time beyond human 
• memory), 

2. The idea is that the original acquirer is liable to fine if he cannot prove his title. 

JSfis son and grandson, if they cannot prove title, are not liable to] be fined ; but if they 
csEunot prove title in their ^ancestor and in* themselves, they are liable to lose the •thing 
they enjoy, since their possession ‘has not ripened into ownership by enjoyn^ept lor three 
generations. ... 

* I*. 89 (taxt), 
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L M. p, 22 IL 10-S2 


RiktM means ^ a son and (jhe like wbo partakes of the heritage ^ tam ^ 
means * agamam ^ ( title ). (An objector says ) it is inconsistent (or . absurd) 
to say that possession for a long, time is proof (of ownership ), .for it ;is 
seen (,in the texts ) that a claimant loses ( his right to a thing X 
after possession .{ by another ) for a short time, as is observed by, the same 
author' (Yaj; IL 24 ) •/ 

A person loses land in twenty years when it is enjoyed by another 
for that period before his eyes and without protest (from him) and 
chattels in ten years.^ 

*The reply ( to the above objection ) is : this ( verse of Yaj. ) is to be con** 
strued as laying down that the man loses the profits arising from the land 
and the like for that period ( i. e. 20 or 10 years ) when he sees ( another 
enjoy his land or chattels ) and yet does not protest ( or cause interruption ), 
and not as laying down that he loses also the thing itself, viz;, the land and 
the like. ( after 20 or 10 years ); since ( the latter proposition ) would be 
opposed to the text already cited ‘ he however who enjoys without title &c. 

( Narada p. 62 v 87 ). Katyayana says : 

The wrongful possessor of cattle, women or males ( slaves ) or his 
son should not rely upon ( mere ) possession ( as his support or strong 
point incase of dispute ); this is the rule of law ordained ( by the sages ). 
Narada ( p. 61 v 81 ) says : 

A pledge ( or mortgage ),■ boundaries, a minor’s wealth, an open deposit 
a sealed deposit, women ( female slaves ), the property of the king ( or 
state ) and of a Brahmana learned in the Yedas : these are not lost ( to 
the owner ) by the ( long ) possession ( of another )^ 

Manu ( 8. 146 ) says ; 

A milch cow, a camel, a riding horse, an animal that is handed over for being 
broken ( or trained ); these ( and other things) used through the friend- 
ship ( or assent of the owner ) are never lost ( to their owner through 
long possession of another ), 

Damyah prayujyate means ‘ which is delivered for being broken/ 

Here ends the section oa possessioi. 

1. This versa has baeii variously* iafeerpre feed* from comparatively ancient times. 
Medhatithi on Manu (8. 149 ) gives three - interpretations. Nl lakan|ha follows the Mit. 
The plain meaning of the verse is in conflict with the proposition that possession for 
hundred years is required to create ownership. Therefore the words ‘ bhumer-haniti , 
are interpreted to mean ' loss of the profits of the land ’ and not ‘ loss of the land Itself ’ 
It is almost certain that at different times and by different sages diilorent periods of adverse 
possessions were laid down, and the tendency, seems to be to bring down the period for 
adverse possession. Vide notes to Y* M. pp. 62—64 for further details. 

2. This is almost the same as Manu. 8. 149? 

‘"P.38(text) 
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WITNESSES 


, low .( begins the chapter aboat ) witiesiet. ■ ' 

In Todarananda^ Narada says ( p. 79 v 147)* 

In donblsM matters when two litigants are dispiitingj - a clear perception 
( knowledge or conclusion ) results from witnesses, since the latter have 
either seen, heard or experienced the roatter in dispute.^ 

^'Brhaspati ( p. 299 vv 1-2 ) enuraerates the kinds of witnesses : 

Witnesses are declared (in the smrtis) to be of twelve sorts, viz. a siibscribin 
witness, one whose name is caused to be written (by another), concealed wit 
ness,, one who has been reminded, a member of the family, a messenger, one 
coming by chance ( hot called on purpose ), an indirect witness, one who is 
confided in by both sides, the king, the ( presiding ) judge, the people of 
'the village.,"- 

Likhiiah^ is one who ( whose name ) is placed on the document by the plain- 
tiff ; lekhitah is one who ( wdiose name ) is placed ( on a deed as a witness ) 
by the defendant at the instance of the plaintiff ; gudhah is one who is made 
to hear ( the transaction between the parties ) behind a wall or the like; 
miQTiiah is one who is reminded again and again of the transaction ; yadr^ 
eehikah is one who having arrived by chance ( at the time of the transac- 
tion ) was made a witness; uitarch is one who can depose ( to a transac- 
tion ) over and above the ( actual) witnesses because he hears (from them 
what they had seen ) or is made to hear ( what the real witnesses themselves 
heard ) adhyaksah means the presiding judge ; and this word is intended 
to include the sabhyas { assessors ) and others by reason of the text of Katya- 
yana ‘the scribe, the judge and the sabhyas in succession { the later one in 
the absence of the earlier ) are ( witnesses ) ’ The same author ( vide 
Brhaspati p, 301 vv 16-18 ) says : 

There should be nine, seven, five, four, or only three ( witnesses). Two 
.. may be accepted as ( sufficient ) witnesses, if both be s^rotriyas ( learned 
in the Vedas ) ; ( but ) a single witness should never be asked ( examined ). 
Of likhita ( subscribing ) and gldba ( concealed ) witnesses, two ( each ) 
may be accepted ( as sufficient to decide a cause ) and of lekhita or 
yaidricchika ( chance ), smdriia^ kulya (those of the same family ) and 


. 1* Tins is an eneyclopssdia on religions and civil law, astronomy and niedicin^!' 
compiled by Todaramalla, tlie finance minister of Akbar, 

2, The latter danse may also! mean * since tbey/have a direct cognition of the matter 
by sight or hearing 

, Eor detailed es:pIanations o:f these terms vide motes to Y, M. pp. 

■ MandlikI.,pK23i). translates as ( * one in answer ) speaking after witnbsseg, 

upon hearing or being told ( their evidence }.* This is far from clear. ■ 

5. The other half of this verse as quoted in the Mit, means * and the king wheto 

he himself tries the cause are declared to be witnesses \ ^ 

^ F. 84 (text) 


01 utiara witnesses there must be three, lour or five. A single witness 
alone would be enough for proof if he be a dltaka ( a messenger ), an 
accountant, one employed in the business ( by both parties as their inter- 
' inediary ), the king or the presiding judge. 

YajSavalkya ( II. 72 ) declares that even one witness of the;Zll:Mta and other 
sorts may be accepted ( as sufficient for proof ) if both sides consent ; 

"With the consent of both parties even a single person, who knows the 
, dhdTma^ becomes ( sufficient as ) a witness. 

. Wyasa says ; ■■ ■, 

Even one witness, ’whose actions are pure, who knows the dkariffia^ 
whose word is known from experience ( to be true ), 'is enough for proof 
( of a thing ), especially in saJiasa ( offences attended with force such as 
murder, robbery, rape, &c ). 

A%%hh1UQVdh one whose word is generally seen to be true h 

Katyayana says that one witness, even though not reputed ^to be a veracious 
3 > 0 rson, is sufficient in cases of deposit and the like; 

Even a single person may depose as a witness in the case of a deposit 
made secretly ( in his presence) ; as regards things borrowed for use 
8%'8n a single person sent by the plaintiff ( i.e. the owner of the thing to 
the borrower with the thing ) may be ( enough ) as a witness. 

Ydcitam means ‘ ornaments and the like such as ear-rings brought ( from 
tihe owner thereof) on the occasion of a marriage or the like’. The saiiie 
author ( Katyayana ) declares even one person sufficient as a witness in dis- 
putes about articles for sale : 

That man by whom an article for sale was made ( finished or manu- 
factured ) should identify it. In a dispute ( about that article ) he, though 
alone ( as a witness), is declared to be ( sufficient ) proof. 

And;Vyasa declares the qualifications of them (of witnesses) ; 

Those who know the dharma^ persons having sons, x)ersons born in 
distinguished^ families, those who a-re well-bred, those who ( generally ) 
S33eak the truth, those who perform the rites prescribed^ in the Vedas and 
the smrtis, persons free from hatred and envy^ those who are 
( learned in the Vedas ), persons who do not depend upon others, who are 
learned, who do not travel from place to place and those who are in the 
prime of life should be made witnesses by the wise in disimtes about debts 
and the like. 


■1. The word is rendered thtis By the Kalpataru and the Yiramitrddaya^ 

Madanaratna explains ‘ those who know the preceding circtmst-ances of the transaction 
in dispute Medhatithi ( on Manu S. 62- ) explains maulai- also m * those Who are rei^enti 
of the same place as the parties*. ’ 


^p:2f i%.26 1.6 ] ; ™SSBi 33 

^ NSrada ( p. 81 v 155 ) says : 

( In disputes) among s^ren^s (guilds) the oj9ice-bearers (or heads) of the 
sVenis, among groups or associations^ the heads thereof, among those who 
stay outside (the village, i.e. who are untouchables) persons who live out- 
side, and (in disputes) among women, women become (proper) witnesses. 
Katyayana speaks of members of associations ( vargaa ) : 

Persons wearing marks peculiar to their sects ( such as Baiiddhas ), s^renis 
( guilds ), pugas and other communities of merchants and all others who 
are banded into a group (or association) : these are called Vargas by 
Bhrgu. The leaders ( or heads ) of dasas ( serfs ), cdranas ( bards ), 
wrestlers, of those who subsist ( by driving or riding ) elephants, horses 
and chariots and of groups of every sort are known ( in the smrtis ) to be 
vargins. 

YajEavalkya ( 11,69 ) speaks of persons of other castes ( as eligible witnesses )• 
It should be known that witnesses ( in a cause ) ought to be at least three/ 
they should be devoted to performing the rites prescribed in tha Yedas and 
smrtis ; ( they should be ) of the same caste and the same varpa ( class ) 
as that of the litigants or men of all castes may be allowed (as witnesses) 
for all castes. 

The same author ( Yaj. 11.70-71 ) mentions those who are to be excluded (as 
witnesses ) : 

A woman, a minor ( under 16 years ), an old man ( above 80 ), a gambler, 
one intoxicated, one possessed, a person reputed to be guilty of a deadly 
sin, an actor, an unbeliever ( or heretic ), a forger ( of deeds or coins ), a 
deformed person, one degraded from caste (for some sin or wrong-doing), 
one interested ( in a party to the suit ), one interested in the subject 
matter ( of disputed), a friend ( or associate), an enemy, a thief, an adven- 
turer ( or desperado ), one known to be a liar, one deserted and the like 
■ are not ( competent ) witnesses. 

Mirdhutah means * one' abandoned by bis kinsmen ( or friends)’ ; the word 
ddi ( the like ) includes slaves and others. Brhaspati (p.302 v 29) says : 

The mother’s father, the father’s brother, the wife’s brother, the maternal 
uncle, the brother, a friend and son-in-law : these are not ( competent ) 
witnesses in all disputes* 

$Narada (p 83 v 161 ) says : 

He, who not being named ( cited ) as a witness, comes of his own accord 
and deposes, is termed in the sastrasa volunteer ( witness ). He does not 
. deserve to be a witness. 


1. For s'reni, vide above p, 5 w 1. word ‘varga ^ means * a group or association in 
general * and is of wider import than irev^. It (may apply to any association or group of 
people banded together for some purpose* 

•P. 86 ( text ) $ B, 87 ( text ) 


34 vyavahAeamayukha [ If 

Kstyayana says 

If one of fche subscribing wibnesses bhafc are cibed by a ■ dispubanfe deposes 
• against the others, ail of them become no witnesses i.e. become useless or 
incompetent ). 

Narada ( p 89 v 188 ) declares that even such ( persons as are above declared 
to be incompetent witnesses ) are in certain cases allowable as proper 
witnesses : 

Those even, who have been mentioned ( in verses 178-187 of Narada s 
rnadana chapter ) as incompetent witnesses such as slaves, impostors and 
the like, become ( competent ) witnesses, having regard to the gravity of 
the matter ( in dispute ). . 

In the case of the absence ( of competent witnesses ) Manu (8.70) says : 

In the absence ( of competent wifehesses ) evidence may be given even fay 
' a woman, by a minor, by an old man, by a pupil or kinsman, by a slave or 
hired Servant. 

Yajnavalkya ( II. 72 ) says : 

In ( charges of) adultery, theft, assault and slander and in all 
offences attended with force ( such as manslaughter ) any person may be 
a witness. 

/In this passage, ^ although adultery and the like fall under the category of 
stxAasa, they are separately mentioned in order to refer to such adultery and 
other offences as are clandestinely committed. UsWa says : 

A slave, a blind man, a deaf person, a leper, a woman, a minor, an old 
man and the like : even these are regarded as ( competent ) witnesses in 
sahasa ( offences due to force ), when they are not concerned ( in the 
matter to be tried ). 

/^'AiMbhi8(f7rib(iddhdhmed^ns * when they are not partial (to one side ). 
B^haspati { p. 302 v 24 ) says : 

A litigant may point out faults in the witnesses cited ( by the opponent) 
I , to prove the matter in dispute, if the faults really exist. A litigant 
attributing faultsto witnesses who are faultless is liable to pay a . fine 
equal ( to the matter in dispute )} ^ , 


1. ^hc Vi^ord likhitaiiam and nirdiU^nam tXL&>j also mean ‘that are put down as 
witnesses in the plaint or reply * and * arc cited as witnesses at the time of proof ( kriya )J 
2* Vide notes to V* j\L p. 70 for detailed explanation* d?his rule of Katyayana was 
to apply only where the witnesses that give conflicting tfjstimony were equal in number or 
f equal in merit. Compare Narada ( rnadana 160 ), -Vide notes to Kat* v, 359* 

8. Compare a similar remark above p. 3, ' 

4* This would apply only where it is possible to seti a money value on the subject matter 
of dispute. Hence Apararka and Vir, explain it as meaii’ing "the fine imposed on a false witness 
*F. 38 { text ), 
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In ' this passage the word ( litigant ) means ‘ the defendant *; 
means *eqnal to the amount 'which is the subject of dispute.’ Yyasa .says : 

‘ ' The faults of the witnesses 'should be stated by the defendant before 
the court. They ( the witnesses) should be made ( by the judge ) and 
the assessors to refute all the faults put down in writing ( against them ). 

The meaning is that the witnesses should be required hj the sabhpas 
( assessors ) to give their, explanation with regard to their faults as witnesses 
written down on paper. The same author ( Vyasa says ) : 

If ( the witnesses Y admit ( the faults pointed out in them ), they do 
not at all deserve to be witnesses: if it be otheiwise ( i. e. if the faults are 
not admitted), they ( the faults ) should be established by the defendant 
with evidence. If the defendant cannot clearly establish ( the faults urged 
by him ) against the witnesses he should be made to j^ay a fine. When 
the witnesses ( cited by the plaintiff ) are proved ( to possess the faults 
' pointed out by the defendant ), they are to be rejected, being devoid of 
' the characteristics of ( competent ) witnesses. ( The plaintiff ) should be 
made to pay a fine in the same way ( as the defendant, 'v^hen the latter 
- fails to prove the faults alleged ) accoMing to the procedure laid down in 
the s'dstra, if the plaintiff, who relies solely on the goodness of his wibnes» 
ses (in whom faults are established), does not care for other means of proof. 

Aionydthd means * if not admitted^ * hhd^W%ydh means ' should, be made 
to admit ’ ( their faults ); hriyayd means ^ by evidence. ’ The connection 
of the words is ‘ not establishing ( the faults ): clearly ' ( i. e. sphutam is to 
he connected with abhdvayan ). As to the text 

Those faults of witnesses that are ( obvious ) to the members of the 
court or that follow from the ordinary experience of the world should be 
considered ( by the members of the court of their own accord ). Such 
. faults should not be required to be established, since ( such witnesses ) 

; should be excluded ( by the court ) on account of their ( patent ) faults* 


.. 1. Mandlik { p. 26 ) translates this as ‘ in the answer of admission witnesses are never 
fit to be called This is wrong. It has already been stated that in an answer of admission 
no evidence is necessary. The author is now on the subject of faults of witnesses. The 
explanation of ‘ atonyatha bhsvanlyah ^ that follows makes it clear that the translation 
should be as above. 

2. This verse is ascribed to Vyasa by -Aparaka, Sm. C, and -Yir., while Paras'ara* 
^•MSdhavlya ascribes it to Katyayana, Vide notes to V. M. pp. 72—73 for various readings 
and detailed explanation. Even with the reading * sabhasadam dusanam ’ it is possible 
to translate as above, the literal meaning being * what apears to be a patent fault of the 
members &c. ’. The word dosa'carjanat may also mean Mn order that the fault called 
anavastha may be avoided If witnesses]! were called to prove defects in witnesses other 
witnesses might be cited to prove the former se^ to be false and the process might have 
tQ he carried on ad infinitum, 
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has reference fco ( faults in ) fcrnstworfehy witnesses that ( faults ) can 
ascertained from ordinary experience of the world. When the defendant has 
no knowledge of the faults ( of the witnesses of the plaintiff ) the same 
author says : 

Those faults of evidence ( witnesses and documents ) that are latent 
„ should be declared by him who disputes ( the evidence) at the ( proper ) 
time and the patent faults should be declared by the members of the 
court ( sahhyaB )at the proper time after exhibiting what the ( the 

works on law ) dictates.^ 

The meaning is that latent ( concealed ) faults should be exposed by 
expounding ( by reference to or reliance on ) the s^astra before the (actual) 
examination of the witnesses. And Brhaspati { p. 302 v 250 ) says that 
they (the latent faults ) should not be exposed after that ( stage ) : 

Whatever fautts in ( or objections to ) a document or a witness there 
may be must be declared at the time when the trial is proceeding, but the 
( litigant ) should not ( be allowed to ) declare the faults after they ( the 
witnesses ) have deposed. 

Uktdn means ‘when they have said, ^ i.e. when they have begun to speak. * 

The termination of the past passive participle ( kfa in Panini’s terminology) 
is added ( here in v^ktdn ) in the active sense according to the rule^ ‘ the 
affix kta ( i. e. ) is added to a root to denote the completion of the first 
of a series of continuous acts and in the active voice.’ Katyayana' declares 
the punishment in this matter. : 

Hp, who, after a matter has been deposed to, would find fault with 
■ ( raise objections to ) witnesses in whom hef ound no fault before and can- 
. not give (adequate) reasons for that for not pointing out the faults 
earlier shall be mulcted in the lowest amercement.'* 

If the witnesses be themselves unable to refute the objections raised against 
them, the party ( whose witnesses they are ) must do it; so says Brhaspati 
( p. 302 V. 26. ) : 


1. The proper time for pointing out the faults of witnesses by litigants is when the 
hearing begins and for the judge and the assessors when the judgment is being pronounced. 
The ^Ustras ( smytis ) lay down rules as to circumstances that vitiate oral and written 
testimony. 

2. Mandlik translates ( p. 26 ) uhtUn as * the speaker beginning to speak ( should be 
stopped); this is the meaning’. This is'Jquite wrong. Vide notes to V. M.'p. 74. The word ‘uktSn’ 
( which is a past passive participle ) would naturally be connected with * dosan ’ in the 
preceding half, but then the sentence hardly makes any sense. Hence ‘ uktan ’ is explained 
as. an active past participle and connected with * witnesses 

; . 3. This is Panini III. 4. 71. Vide notes to V. M. p. 74. 

4. According to Manu 8. 138, the lowest ameroemoiit was 250 panas, the middling 
was 500 and the highest was 1000^ > . 

^-KSOftext). 
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He, whose documents or witnesses are found fault with in a suit* will 
' not succeed in his cause, as long as he has not cleared that ( the docu- 
ment or the witness of the faults pointed out ). 

Tat { in the verse above ) signifies document and the rest’. Katyayana 
prescribes the punishment for those who adduce false witnesses: 

who, through a desire to succeed in his cause, cites false witnesses, 
should be deprived of aU his belongings and should be then made to lose 
the subject matter. .( of dispute ).^ 

NiTvisayam means ‘deprived of the property that is the subject matter of 
dispute’. Narada ( p* 90 vv. 193“-196 ) declares the means for ascertaining 
false witnesses : 

He, who, on account ( of the consciousness of ) his own wrong-doing 
( guilt in perjuring himself ), appears like one uneasy, shifts from place to 
place ( when giving evidence ), runs after every one ( he sees ), who 
' ' suddenly coughs much, again and again breathes deeply, who scratches the 
ground with his feet, who shakes his arms and garment, whose face changes 
colour and whose forehead perspires, whose lips become dry, who looks 
above and sideways, who without being asked talks much and irrelevantly 
. as if he were in a hurry, should be known as a false witness. ( Tha 
king ) should • punish such a sinful one severely’. 

Katyayana and also Manu ( 8. 87, 79-80 ) state the manner of putting ques- 
tions to witnesses: : 

The judge, himself being pure, should ask in the forenoon the witnesses 
* of the regenerate classes who are pure to depose to the truth, with their 
faces turned to the east or north, in the presence of ( an image of ) the 
divinity and Brahmanas. $The judge should in a soothing tone question 
the witnesses in the court-room and in the presence of the plaintiff and 
the defendant in the following manner; ‘All that you know concerning the 
reciprocal actions of these two ’ ( litigants ) in this matter depose truthfully, 
for you are in this matter the witnesses. 

Iji disputes about kine, horses and the like the same author ( KstySyana ) 
declares the ( necessity of ) the presence of the subject-matter of dispute ( at 
the trial ) ; 

In the presence of the plaintiff and the defendant and of the subject 
matter of the suit ( the judge ) should urge ( require ) the witnesses to give 
evidence to their face and never behind their back. ( Evidence ) may 
in rare cases be taken in the vicinity of the subject-matter ( of dispute ) 

1. . Tatah may mean - on/ account of tiiat fault’ and according to tfe 

Smrticandrika means ‘ibanished from the country 

' • F. 40 (text), f F. 4X (text). ' ^ * 
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’i'even in the absence of both ( the litigants ). This rule holds good in 
disputes about) quadrupeds* bipeds and imrpoveable property. In all dis“ 
putes about articles that are weighed ( like gold ) or that are counted or 
measured, ( the judge ) may require the witnesses to depose even in the 
absence ( of the subject matter of dispute*), ibut not in other cases. 

Tayorapi vind kvaGit-ihiB means ‘even in the absence of them both’ i. e 
of the plaintiff and the defendant,^ bub in the presence of the subject of dis- 
pute in some cases i. e. in the case of quadrupeds and the like; iaulyum 
means ‘gold and the like that are capable of being weighed’; ganimt^m 
means, ‘coins and the like that can be counted out’; meyam means ‘rice 
wheat and the like which can be measured’; (ibhmepi mmm ‘even in the 
absence of the subject matter of suit’ ; hriydhdresu means ‘in judicial pro- 
ceedings’. The same authority ( Katyayana ) says that in disputes relating 
to homicide the deposition of witnesses should be taken in the presence of 
( an image or temple of ) S^iva : 

i In the case of the killing of living beings, ( the judge ) should make the. 
witnesses depose in the presence, of S^iva, when no trace ( or remnant ) of 
the death is left ; otherwise ( i. e. when traces exist ), a witness should 
not be made to depose thus ( i. e, in the temple of Slva ).^ 

means ‘ the deposition of a witness. ’ It should be taken ( in the 
presence of S'iva ) in the absence of any marks of the homicide; anyathd 
(.ntherwise ) means ‘ when there are marks of the killing. ’ The samt 
author ( Katyayana ) says : 2 

... The king should not cause procrastihation in recording the deposition of 
witnesses.^ Great sin, vi^. failure in performing one’s duty, results from 
procrastination. . .. 

Narada ( p, 91 v 198 ) says : ' \ ^ 

• Having summoned the witnesses and having bound them firmly by 
^ baths, ( the judge ) should separately, question all the witnesses whose 
character ( conduct ) is well-known and who are familiar with the matter 
in dispute. 


1, Vir. explains this as Nllakantaiia does. But the Smrticandrika iand' Parasa'ra*! 
madhaviya explain differently viz. ‘ even apart from the two places ( evidence may he 
taken ) ^ The two places where witnesses may depose are the court and in the case of 
immoveables near the property itself. Evidence in the ease of < homicide may be taken at 
the place of crime. 

2. This is a somewhat difficult verse. Some digests read * in the presence of the dead 
body ’ { tea for ). This latter seems to be a better reading. Hllakantha^s way of 
taking tat as referring to deposition and connecting ahhave with cinliasya is far-fetched. 
He had to resort to it as he read ‘ Hva-sannii^hd^ \ Yide notes to V, M. p. 75 for details, 

42 (text ) : , , , • ' . 
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Vasisiha says' *} ' ' ’ 

What; was seen by the ( witnesses ) together should be deposed to by 
them in the same way ( i, e. they should, depose simultaneously); but 
( what w'as seen ) by the witnesses separately should be related by each 
, separately. Where a matter has become known to witnesses at different 
times ( the judge ) should make them depose one by one. This is the rule 
( of examining witnesses ) laid down (in the sastras ). 

Manu ( 8. 113, 102 ) says : : • 

Brahmana should be made to swear by (his) truth, a Ksatriya by his 
riding animal and weapons, a Vaitlya by his kine, grain and gold, a S'udra 
by ( invoking on his head ) all the sins ( in case he deposed falsely ). 
Brahmanas who tend herds of kine, who are traders, mechanics or actors, 
who are hired servants or money lenders, should be treated as S%dras 
( for purposes of examination as witnesses ). Those^ who are fallen from 
their proper duties, who subsist upon food given by others and yet who 
desire the status of a man of the regenerate classes should be treated 
like S^ldras. 

*The meaning ( of satyena ) is : if you speak falsely, thy (merit due to) truth 
will perish; such like should be the mode ( of oath for a Brahmana ). The 
test for determining the ( truth or falsehood of the ) deposition of a 
witness is declared thus ; / 

If ( what a|Jwitness^) deposes is not less than { what is ajffirmed by, the 
party citing him ) in respect of| place, time, age, the substance ( dravya ), 
the name,’ the caste, the measure, ( the judge ) should declare that the 
matter in dispute has been proved- ( by that party )* 

YSjSayalkya^( 11^ 78 J lays down a rule for decision when witnesses contradict 
each other. 

^ In case of contradiction the testimony of the majority should be accepted 
( i. e. prevails if ( the witnesses ) are equally divided, the testimony of 
the virtuous set and if there be a conflict ( of testimony ) among virtuous 
witnesses, the testimony^ of the most virtuous should be accepted. 

The same author ( Yaij. II, 76 ) prescribes the fine for not deposing aft^ 
having agreed to give evidence : 


1. These tiivo Verses are ascribed to KStySyana by Apaiarka. These verses ar^ 
not found in the printed Vasisjhadhartoas'asatra ( B. S. series ) nor in its translation 
.{S.B.E. vol.XIV). 

2. This verse occurs in Nairada also ( rV^dSna 190 )* 

3. This Verse is not found in^Manu* 

A3 ( text.) 
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A person nofe giving evidence should be made by the king to pay the whole 
debt together -with a tenth ( part ) added thereto on the forty-sixth’ day 
( after he is summoned ). 

Sarvam ( the whole ) means * including the interest V sadaB^ahundhakam 
means * together with a tenth part/ The Mitaksara states that the tenth 
part is to be taken by the king and the debt together with interest is to be 
taken by the creditor. The same author ( Taj. II. 82 ) lays down the 
punishment for one who, having knowledge ( of the matter in dispute ), does 
not agree to give evidence as a witness : 

He, who, having been called upon { along with others ) to give evidence 
as a witness conceals it from others under the influence of folly, should 
be made to pay an eight-fold fine; if ( he be ) a brahmana he should be 
expelled/ 

Such a witness is to be fined eight times as much as ths fine inflicted in case 
of losing the suit. But a hrdhmanu unable to pay the fine is to be expelled 
from the country and a Jcsatriya and the like are to be made to do acts 
proper for them ( or to which they are accustomed ). So says the Mitaks- 
ara. Manu ( 8. 108 ) says : 

That witness who after giving evidence is seen to meet with ( the mis- 
fortunes of ) disease, fire or a relative’s death within seven days ( of 
his deposition ) should be made to pay the debt and a fine. 

’^YajSavalkya ( 11.80 ) says: 

If even after some witnesses have deposed ( as to a matter in dispute ) 
other witnesses more meritorious ( than those already examined ) or 
double in’ number ( of those already exarbined ) depose to the contrary, 
then the witnesses first examined are false ones.* 

Narada ( p. 21 v. 62 ) says; 

^After a judicial proceeding has been almost finished,- proof, whether 
documents or witnesses, would be useless, unless the same had been 
, announced before/ 


1. !l!h6 Mxt* on Yaj. shows that this Vtoe rather applies to a person, who, having 
agreed to give evidence and being cited along With others to depose, afterwards at the trial 
denies to other witnesses that he is a witness. It is ^aj. II, .77 that is the proper verse to 
be cited for the purpose of laying down a punishment for him, who, though he knows the 
ihatter in dispute, does not agree to come forward as a witness, 

2. Vide notes to V. M. pp, for explanation. This can only apply to a case 
where judgment has not already been pronounced, as the next verse of Harada makes clear. 

3. Mandlik { p. 29 ), Dr. Jolly ( S. B. El. Vol. 33 p. 21 note ) and Gharpure ( p. 41 ) 

translate by the word ‘decided*. But this is wrong, uiruihtcb does not 

tti&Sin * uifUita* , It literally means ‘cleansed thoroughly* i, e, heard completely, but 
not finally decided* Besides that interpretation would be opposed to the rules about 
review of judgment* Vide notes to V. M; pp* 79^-80* : 

4i Oonipare C. Pro. Oode Order 7 rule 14 ( 2 ) and 18* ' 

* ?. 44 ) teit 1 
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YijnaYalkya ( II. 83 ) states that in some cases witnesses tnay depose falsely 
and declares the penance therefor : 

Where a man of the four castes would be liable to suffer death ( if the 
truth were told ), there a witness may depose falsely; for purification from 
that ( sin of falsehood ) an oblation of cooked rice should be offered to 
Sarasvati by the regenerate classes.^ 

W^nu ( 8. 17 ) prescribes the penance for a sldra ( deposing falsely ) * a 
slrad should give one day’s fodder for tan cows.’ AiJcdhikam means * as 
much as would be sufficient to feed them one day/ 


Here ends the section on witnesses. 


flow begins the section on ordeals $ 

That (an ordeal) determines a matter which cannot be decided by means 
of human proof. It is of two kinds according as it determines at once or 
after some time. Brhaspati ( p. 315 vv 45 ) mentions the varieties of the 
first kind of ordeal ; 

^Balance, fire, water, poison, kosa (sacred libation of water) as the 
fifth, the sixth is declared to be rice, seventh is a hot piece of gold, the 
eighth is the ploughshare and the ninth is known as springing from 
dharma, 

YajSavalkya ( II. 95 ) declares that the first five are to be resorted to only 
in cases where the matter charged is of great value or is 'of a serious nature : 

These ordeals, visj. balance, fire, water, poison, kosa are meant for 
clearing ( persons ) of serious charges ( or in valuable matters ), when the 
complainant (or plaintiff ) declares himself ready to undergo fine ( follow*" 
ing on a defeat in the trial by ordeal). 

B%T§ahaethe ^ means * who undergoes the fine consequent upon defeat, * 
Pittoaha says : 

( The judge ) should prescribe the balance and the other ( four ) 
ordeals for those who are proceeded against ( or complained against ) with 
assurance. The ordeal of grains of rice^ and kos'a ( ordeal ) are to be 
employed in cases of doubt ( as to whether the defendant is the person 
who committed the wrong ). 

1. Sarasvati being the goddess of speech it was appropriate that an cffeiing should 
be made to her for deposing falsely* Compare Manu 8, 106* 

2. The word ‘ S'lrsakasthe ’ is thus explained* S'lr^am means the head he* thfe 

fourth stage of a judicial proceeding ( viz* the final judgment ). It therefore indicates 
fine which is imposed on the defeated party# Therefore the word means ‘ one who ofieif 
ho undergo the fine of defeat .. 

* P* 4:6 ( text h $ Both Stokes and Mandlik omit the treatment of ©sdeals* 

' 'f* M*' 6 
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, Am§tmihhah means'’ certainty. ’ Therefore the kos^a ordeal can! be employed 
in a charge made with eerfeaintiy aboufc thp wrong-doer and also in one where 
- there is a doubt. The Kalikapnrana says ; 

In charges of adultery, of theft, of intercourse with women who are 
forbidden, when one is accused of haying committed a mortal sin and in 
cases of serious ( or violent ) offences against the king ordeals may be 
employed. In serious charges { of adultery etc, )? in civil wrongs ( such as 
non-payment of debt ) and in cases where there is reviling, the king should 
prescribe ordeals with an undertaking ( on the part of the complainant or 
plaintiff) to iiay a fine ( in case of opponent's success in the ordeal ). In 
grave charges such as that of adultery and in cases where there are many 
accusers ( or plaintiff's ) an ordeal may be prescribed in order that ( the 
person accused ) may clear himself ( of the accusation ), but without an 
undertaking { by the accuser ) to pay a fi.n8 ( in case of opponent s success in 
the ordeal). 

Agamy ah ( in the first verse from the Kalika-purana ) means * women 
other than others’ wives , such as prostitutes and the like that are common 
( to all who visit them ) the word s^aste means the same thing as * abhi- 
saste’ ( i. e. charged with the commission of a great sin ); edhasam means *a 
wrong done with violence (or force)’ ; avarnah means ‘abuse’ J s'irah means 
‘fine’. '"The attribute (adultery with) another’s wife (to the word abhisapa) 
is not literally intended, since what is intended to be repeated (or mentioned) 
. as a topic ( about which something is to be predicated ) is ahhis^dpa ( grave 
charge ) similarly the words ‘where there are many etc,’ also ( are not to be 
literally understood ). Therefore even in the absence of individual com- 
plainants an ordeal may be resorted to in the case of all charges ( of mortal 
sins ). The mention of the purpose in the words 8 uddhikaranat ( for the 
purpose of clearing one’s character ) can also be well construed on this inter- 
pretation and also the following general proposition ( can be well understood 
dr. construed ) : 


1, This is a somewhat unusual senso of agamijah. That word generally refer iS 
to such women as are forbidden for sexual intercourse { on the ground of its being incest )* 

2. Here Nllahaptiha refers to a PdrvamimamsHl principle { which follows from 
Jaimini III. 1. 13-15 ). Vide notes to V. M* pp. 83-81. The conclusion of Jainlini is 
that though the Wedio sentence 'he cleanses the gralia ( cup )’ uses only the singular gmUa, 
yet all cups are to he cleansed i. o» the singular number is not strictly intended and 
stands for the plural also. In the same way, the word ‘paradarabhmvpa .has already 
occurred in the first verse, it is again repeated in the third verse, where the proposi- 
tion to bo laid down ( the vidheya ) is that an ordeal may be resorted to for clearing 
one's character. The subject of which this is prodicatod is really abJmapa ( a grave 
charge ) and not ‘ paraddrdbhiMpa the word paradam being only an attribute of abhi* 
s'apa may be taken to include othet abhUapas also, just as the singular number in- 
<?lud6s .the plural* So also even if there ba not many accusers or even none, an ordeal 
may be resorted to for clearing one^s character. 
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An ordeal) m.ay be y.esQrfjecI ol-sedifexQH and in ( gi^ave) mm^ 

( Yaj. IL 96,), 

Narada Bays i 

An ordeal wifchouf; an underfeaking {jo pay a fine may be prescribed for 
those who are snspeofeed by kings (as offenders), who are pointed out by 
■ thieves ( as their associates ) and who are intent on clearing themselves. 

An oath is divine proof which dsterroines a cause after a time. Narada ( p. 
100 vv. 248 and 250 for first verse and last half ) enumerates its varieties; 

Truth^j riding animals and weapons, kine, grains and gold, the feet of 
a deity and one’s father ( or ancestors ), one’s gifts and meritorious 
actions ( these may be sworn by ). One may ( solemnly ) touch the head 
of one’s sons, wife or friends ( by way of oath ) or in charges of all 
kinds ( whether serious or trivial ) the drinking of kos ( sacred water ) 
may be prescribed. These are proclaimed by Manu as oaths ( to ha 
resorted to ) in trifling matters. :: 

Kos'a^ though it determines ( a dispute ) after the lapse of time, was enume« 
rated among the first series ( i. e among tula &c« above that decide a matter 
immediately ), since it can be resorted to in serious charges also, TajSavalfcya* 
( 11. 96 ) says ; 

One of the two may undergo ( the ordeal ) if he likes, while the other 
may undertake to pay the fine ( in case of defeat by ordeal ). 

*^This option can apply only if the complainant ( or plaintiff ) so desires, but 
if he be unwilling, ordeals are to be prescribed for the accused (or defendant)^ 
alone, according to the dtciv^m of Katyayana quoted in the Divya*tattva^ J 

No one should ask the plaintiff or complainant to undergo ordeal ; those 
who are adepts in ordeals should offer ordeals to him who is the defendant 
( or accused ). 

Now ( begins ) the treatment of ( the topic of ) those who are fit ( to 
undergo ordeals ). Yajnvalkya ( II. 98. ) says : 


1. Yaj. uses the general word pataTcasbndinot paradarahhiMpa { which ris a particnlar' 
sin ) when prescribing an ordeal without fine ; hence in the Kalikapurana also the word 
paradarahhi^apa is merely illustrative and includes other grave sins also (like hrahmahatya)^ 

2. With the first verse, compare Manu. 8. 113 ‘Satyena &c.'’ cited above. Truth 
is to be taken with Brahmanas, riding animals and weapons with Ksatriyas, kine &e 
with Yais'yas. Any one may swear by the feet of his ancestors or of a deity. The verse 
‘ he may touch &c. ’ does not occur in the printed Narada. Compare Manu 8. 114, 

3. The general rule as stated by KatySyana above was that the complainant { or ' 
plaintifi ) was not to undergo a divya, but that it was the accused or defendant who was to 
do so. But if the complainant chose he could himself undergo 'the ordeal and the defendant ^ 
or accused may then undertake to pay the fine* 

4. This is one of the works of Raghunandana^ 

*P,4Utext) 
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The ( ordeal of ) balance ( is prescribed ) for women, minors, old men, 
the blind, the decrepit, brahmanas and the diseased, fire or water ( ordeal ) 
is prescribed for ( Ksatriya and "Vais y a respectively) and for s'ldra . 
, seven of poison. 

means ( any woman ) wifchonf; reference fco casfce, age or any parMcular 
condition I halck means *a person of the age of sixteen and also of any caste’ J 
an old man is one who is beyond eighty years of age. Balance alone out of tb© 
several ordeals is prescribed for a brabmana at times wbich are common to 
all divyas as detailed later ^ ; but when it is the proper time for fire and other 
ordeals, they also can be administex^ed ( to brahmapas ). It is hence that 
Pittoaha says : 

Clearing off ( from guilt ) by means of the ordeal of hos^a is prescribed 
for all the (four) varnas ( principal castes ). illl these ( nine ordeals ) 
are proper for all persons, but not poison ( ordeal ) for a braihmana, 

The Kalika-purana says: 

For the last of the vavnas * ( i, e. for the s'ldra ) should be offered - 
( the ordeal of ) the heated golden Wiasa. 

Narada ( p. 101 v. 255 and p. 113 vv. SIS'-SIS for last four verses^) says : 

( The judge ) should always examine by ( the ordeal of ) balance eu- 
nuchs, those devoid of courage (or mettle ), those whose minds are in 
distress on all sides, minors, old men, diseased persons and women. 
#Poison is not prescribed ( as an ordeal ) for women nor water ; ( the 
judge ) should consider the hidden truth about them by means of the 
balance, the hos'a and the like. Clearing ( of guilt ) by water is not 
prescribed for those who are diseased ( or distressed ) nor poison for those 
who suffer from biliousness ; the ordeal of fire is not prescribed for those 
who suffer from white leprosy, who are blind and who have bad nails. 

, Women and minors are not to be plunged ( in water as an ordeal ) by 
those who know dharmas^astra, and also those who are diseased, old or 
weak. ( The judge ) should not plunge in water those who are devoid 
of energy, who are ground by disease and those who are distressed ; if 
they plunge in water they might die at once, since they are known to have 
little vitality; these should never be plunged in water (as an ordeal ), 
though they come ( before the court ) charged with heinous crimes,- nor 
should ( the judge ) cause them to carry fire ( as ordeal ) nor should he 
clear them with poison. 


115, Tide the verse of PitSmaha quoted below ‘Oaitra these are the mouths 

common 

116. According to the Vlr. * varaintya ’ means * one who bor4ers on the varnas ’ e ' 
a Mleocha. 

48 ( text) 
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^^fian:'(^ 29 .) says-: ' / ' " ' 

Water shoidd not be prescribed for the pHegmafeic, for the diseased, for 
timid people, for those who suffer from difficulty in breathing and from 
oongh ^ 

Katyayana says: 

Fire is not ( prescribed ) for those who worh in iron ( blacksmiths ), 
nor water for fishermen nor should poison be ever offered ( as ordeal ) to 
those who know magic spells and yoga. ( The judge ) should not prescribe 
, the ordeal of rice for one who is observing a vow or one who suffers from 
,a mouth disease. • 

^'Vratl means ‘one who observes the vow of subsisting on milk and the like, ’ 

Pitamaha says; 

Kos^a should not be offered by the wise to those addicted to wine and 
women, to gamblers and to those who are unbelievers ( atheists )* 

Ngrada ( p. 117 v. 382 ) says : 

The offering of hos'a ( as an ordeal ) should be avoided as regards him 
who has once been found guilty of a grave crime, who is destitute of 
dharma^ who is ungrateful, who is impotent or who always finds faults, 
who is an atheist and who is sinful ( or in whom faults exist*). 

Katyayana says: 

The determination ( of disputes ) among the untouchables, among the 
lowest people, among slaves, among mlecchas who are evil-doers and 
, among those who are born of unions in the reverse order of castes ( i. e. 
unions of females of higher castes with males of lower castes ) should not 
be carried out by the king ( in his court ); on occasions ( of dispute among 
them ) he should direct them to undergo ordeals well-known among 
them. 

Tatprasiddhani means ‘ balance, serpent and the like.* If the person who 

should undergo, an ordeal is unable to do so, the same author (Katyayana ( 

as quoted in the Divyatattva says; 

( The king or judge ) should prescribe the proper ( ordeal ) without 
. .conflict with the ' time or the place. In case of inability ( lit. accident^ 
reverse of fortune) ordeal should be carried out through a substitute. This,: 
is the rule ( of law ). 

Anyena hdrayet mean ‘ the ordeal should be performed by a substitute; 

mparyaye means ‘when the person to undergo the ordeal is unable to do 


.. 1. / TMs is Rot iu the original a verse but a uprose sutra , while Kllakantha’s reading : 
makes it a ‘verse. Visnu read^ * ua a'lesinavyadhyarditajmm bhIrunam,..codakam% ' - ^ 

•P. 49 (text) 
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so\ ( The judge ) should prescribe fehe proper ( ordeal ), When ifj is 
positively known that a person at one feime was guilty of patricide or of some 
mortal sin and subsequently (he is charged with another crime ) and 
it is doubtful ( whether he committed it ), even in such case the same author 
( Katyayana ) says that an ordeal must be performed by such a person 
through a substitute alone : 

^In case of those who are guilty of killing their mother, father, ^ 
hmaM^ a teacher ( or elder relative ), an old man, a woman, and a 
minor ; particulary in the ease of those who are guilty of committing one 
of the great sins and who are atheists; in the case of those who wear 
heretical sect marks ; in the ease of lascivious women and of those who 
are experts in magic spells and practices \ in the case of those who 

are born of the mixture ( or confusion ) of castes and those who are 
habitual sinners ; when these people are charged again with those very 
reprehensible crimes, the king who is devoted to dharma should take 
care not to prescribe an ordeal for them ( to be undergone in their own 
persons ). ( The king ) should prescribe an . ordeal to be undergone by 

worthy persons appointed by these very ( sinners ). Where worthy persons 
cannot be found ( willing to undergo an ordeal for them ) they should be 
cleared by their own people ( i. e. relatives should undergo the ordeal for 
them )} " 

Svahaih means *by their r8lativ8s\ 

Now as to the time ( for an ordeal ). Pitimaha says : 

Caitra, Margas'iras and Yais'akha, these are months common ( to all 
ordeals ) and not contrary to them. The balance ( ordeal ) is declared 
to be ( proper ) for all seasons but it should be avoided when the wind 
is blowing. The fire ( ordeal ) is declared to be proper in the seasons of 
hemanta and mrsa ( rain ), Water ( ordeal ) is proper for 
a'arad ( autumn ) and gTwmd ( summer ) and poison in hemanta and 
sWira ( i* e, December to March ). 

The express mention of hemanta and B'is'ira for the poison ordeal serves 
to indicate other seasons also ( i. e. it is merely illustrative and not exhaus- 
tive ), since it will be declared below ‘ in the rainy season, the quantity ( of 
poison, to be administered in ordeal ) is only four yavas ’ ( Narada p. 115 v. 
324 )* Ntoda says ; 

^ Kos'a ( ordeal) may be offered at any time and the balance also at 
all seasons. 


1, The verse does not absolutely prohibit the prescribing of an ordeal for these men ; 
what is forbidden is that they are not to undergo an ordesi)! in their own persphs, 
through a substitute appointed by thenif 




■ ■ofeblEAIiS 47 

^'Ktamaha says : 

Examination by fire ( ordeal ) sbotild be made in . the forenoon and 
the balance also in tlie forenoon.^ Water should be offered in the noon 
by one who desires to secure the truth about dhaTmfhOt, Purification by 
hos'a is prescribed for the first part of the day ( forenoon ), but poison 
should be given at night in the last watch, ( as then it is ) very cool. 

Eespectable people say that these ordeals should be resorted to on Sunday. 

Now as to the place ( of ordeals ). Pitamaha says : 

The balance should always be placed facing the east and motionless in 
a purified place, either in a famous temple of some God ( such as Indra f , 
or in the court-hall, at the royal gate or in a public square. 

NaraSa (p. 104 V.' 265 ) says : 

In the court room, at the royal gate and in the square of a temple 
( ordeal should be performed )* 

Katyayana says ; 

In the case of those men who are accused of the great sins, ( the 
ordeal ) should be performed in i^drasthdna ( place where Indra’s banner 
is worshipped or some holy shrine ) and at the royal gate in the case of 
those who are guilty of treason ( or sedition ). Ordeal should be offered 
in the public square to those who are born of unions in the reverse order 
of castes (i. e. unions of males of lower' castes with women of higher 
castes ). The wise declare that in matters other than these ( ordeals 
should be performed ) in the midst of the court hall. 

Ntoda says : 

When ordeals are administered at an improper time and place and are 
undergone by the litigants outside ( the village, i. e. away from the public 
gaze ) they always fail ( to be decisive ) as to the matters in dispute ; 
there is no doubt about this/ 


• 1. According to the Mit* the day of twelve hours is to he divided into three parts, 

the first part of four hours being called purvtihna ( forenoon ), the second madhyahn& 
{ noon ) and the third aparah'i^a { afternoon )• 

2. Tide Mit* on Yaj* II. 97. 

3* 3^he word ’ Indrasthane * is explained *a0 sonic Well-knoWfi temple ’ by the Sm^ti- 
candrikS, while the Divyatattva explains it as ‘the place where the banner festival in honour 
of Indra is held.’ This last festival, whore la banner in honour of Indra was worshipped, 
continued from the 8th to the 12th day of the bright half of BhSdrapada. Vide Bj'hatsam* 
hits chap. 43. 

4. Dr. Jolly' ( S* B. E. vol. 33 p. 250 ) is hot right in translating the last half as they 
constitute a deviation from the proper course: of a law suit The Smrtieandrika and !Para> 
'S'ara-Madhavlya say ‘ if the proper place and the like are disregarded, the ordeal loses its 
validity; this is declared in the words adekdidla \ <feo* 

! V. ( text ) 
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’'Now ( begins ) the procedure of the rites common to all ordeals^ 
Pitamaha says: 

The judge, knowing the should, after turning to the east and 

folding his hands, utter the following words and invoke the gods in the 
manner following; * come, come? oh revered dAarma, and sit down (for 
decision ) in this ordeal together with the guardians of the worlds^, and 
the ( eight ) Vasus, the ( twelve ) 3^dityas and the bands of Maruts. 
Having invoked cZAarmtx to be present in the balance, he should after- 
wards assign ( proper places ) to the subordinate ( deities ).^ The same 

author { Pittoaha ) says : 

Having placed Indra in the east, Yama in the south, Varnna in the 
west and Kubera in the north, he should assign Agni and the other 
guardians of the worlds to the intermediate points ( south-east, south-west 
&c. ). Indra is yellow, Yama dark, Varui^a of the lustre of crystal, 
Kubera has a golden complexion and so has A^gni. So also Nirrti is dark 
and Vayu is said to be smoke-coloured; Isana is red. (The judge ) should 
contemplate upon these deities in these forms in order. The wise (judge) 
^ould invoke the Vasus to the southern side of Indra. Dhara Dhruva,Soma, 
Apah, Anila, Nala, Pratylsa Prabhasa— these are enumerated as the eight 
Vasus, The place of the Sdityas is between that of Indra and that of Is^fca 
(i.e. between the east and the north-east). Dhatri, x^ryaman, Mitra, Varuna, 
x\ms\ Bhaga, Indra, $ Vivasvat, Pisan, Parjanya as the tenth, then Tvas- 
|£, then Visnuj though born last, not the least (but the highest of the twelve 
Adityas) ; these are the tweveAdityas enumerated by name. . To the west 
of Agni is known the place of the Eudras, Virabhadra, S^ambhu, high famed 
Giris'^a, i^jaikapad, x^hirbudhnya, Pin&in, ikparajita, BhuvanadhisVara, 
Kapalin the lord of people, Sthanu, and the great Bhava-these are known 
to be the eleven Eudras. ( The judge ) should assign a place for the 
Matys between Yama and the evil spirit ( Nirrti i. e, between south and 
south-west ). Brahmi, Mahes'vari, Kaumari, Vaisnavi, Varahi, Mahendrli 
Camupida together with her attendants ( these are the seven matps ). The 
place of Ga]gLes a is known to be the north of Niri'ti and the place of the 
Maruts is said to be to the north of Varupia. Gaganaspars'ana, Vlyu® 
x^niia, Maruta, Prapa, Pranes^a, and Jiva— these are declared to be the 
seven Marutas. The wise ( judge ) should invoke Durga to the north of 
the balance. These deities are to be worshipped after taking their res^ 
pective names. ^Having offered worship to Dharma beginning with 

1. Por tke LokapSlas vide Manu B* 

2. Bkarma is the principal deity to he invoked in otdeals and the other deities from 
Indra to Durga { as detailed in the following verses ) are suhsidiary, 

•P, §2 ( test ), I P, 53 ( test ). $ P,.54 ( test 
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arghya^ and ending with ormxmenfes in due order ( the .iiidge ) should 
then get ready for the subsidiary deities the worship beginning 
and ending with ornaments and should offer ( to dharma and the subsi- 
diary deities ) the service beginning with sandalwood and ending with 
ifhaivedya} He ( the judge ) should light fires in the four principal 
quarters and offer oblations at the hands of persons versed in the Vedas 
of clarified butter, hmis ( boiled rice ) and fuel sticks that are the mate- 
rials of homa. He should perform homa with the ( sacred ) Gayatri, 
'prana'oa ( the sacred syllable om) and add svdha at the end. 

Havis means 'caru\^ The revex-ad Mimamsaka from the Gauda country 
(viz. Eaghunandana ) says in his Divyatattva that clarified butter, boiled rice 
and fuel sticks are to be offered to the same deities (dharma as principal and 
the rest as subsidiary ) ? they are to be thrown on to the fire together ( and 
not separately ) as in the case of the sdnndyya offerings.'^ But this is not 
correct. In this case it is impossible to have a single joint performance 
(tantraid)^ as the means of offering (the three substances) are different viz* 
the sruva ladle is (the proper means) of offering d>jya as said in the sentence 
*he ( the priest ) divides with the ^rwa’, the sruG is ( the prcper means) 
of offering caru ( boiled rice ) as follows from the butra of As'valayana ^ 
and the like to the effect ‘he covers once ( with ghee the jvdiu ladle )’, ‘he 
divides off two portions of the boiled rice from the middle and the part of it 
to the east,’ ‘he sprinkles ghee over the boiled rice and over the portion 
divided off/ ‘this is the characteristic procedure for all avaddnaa ( offer- 
ings )’ 3 and as the hand is the proper means for offering fuel sticks on 
account of its fitness. In the case of the sdnndyya offerings ( curds and 
milk ), a single joint performance ( offering of the two materials together ) is 
proper, as the juhu ( ladle ) is the means of offering both. The same 
author ( Pi tamaha ) says* 

Having written down on a leaf ( paper ) the snbject-matter for 
which the defendant ( or accused ) is proceeded against, the leaf should 
be placed on the head ( of the person undergoing the ordeal ) together 
with the following mantra* 


1. Argkya is water offered' by way of honour* 

% This is some eatable, such as raw-sugar 

3. Vide notes to Y. M, p. 89 for explanation of oafU* 

4. Vide notes to V*M*p. 90 for sannayya and the proposition of Ilaghunandlina 

ed in detail. Sannayya is a name given to a mixture of curds and milk offered to India or 
Mahendra* As the deity is the same- they are offered together. Therefore Baghunandana 
argues that the three substances ajyat havis and samidh should be offered together. For 
detailed exposition of this complicated passage and of sniva^ sruc^ juhU, mmarthyd and 
tantra vide notes to Y. H. ppj 91—93. 

5. Compare As' valayanagyhyasutra 1,10* 18 and h 1, lO-^-lS for the passages referred 
to here, 

Y, M* ? 
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’^'Tho is ( Mahabli^rafea, Afliparva 74. 30 ): 

The siin,^ t;ho moon, the wind, fire, heaven and earfeh, waters, the 
heart, Yama, day and night, the two twilights and dharma know 
( see or mark ) che doings of men. 

Narada says : 

The judge, being a brahmana, who is versed in the Vedas and the 
Vedahgas ( subsidiary lores such as grammar, phonetics, astronomy, ritual, 
metrics, etymology ), endowed with learning and character, with an un- 
ruffled heart, free from malice, whose word is true, who is pure and 
viglilant, who is intent upon doing good to all creatures, who has fasted, 
who wears wet garments, who has brushed his teeth, and who has per- 
formed the worship of all deities according to the prescribed rules ( should 
administer ordeals ). 

YajSavalkya ( II. 97 ) says J 

(The judge), having summoned at sunrise ( the person who is to undergo 
ordeal ), who has bathed and wears wet garments, who has observed a fast 
( the previous day ), should administer all ordeals in the presence of the 
king and the brahmaijas. 

Ktam aha also says : 

Ordeals should always be administered to persons who have fasted either 
. one night or three nights, who are purified and whose garments are Wet. 

The same author (Pitamaha) says : 

The king surrounded by good men should esteem this ( mode of ) puri« 
■ fication and should please SacrMcial priests, family priests and preceptors 
With gifts. The king who causes this to be done, after enjoying sWeet 
pleasures, secures great fame and becomes fit for absorption into Bfdhma. 

Here ends the section on ordeals* 


$ Now (begin ) the rules for the balance ( ordeal ). 

^itSmaha says : 

The king should cause to be constructed a balance^shed, broad, high 
and wbite^washedj sitting wherein ( the person undergoing ordeal ) would 
not be within reach of dogs, cSndalas and croWsJ it should have doors and 
eontain grains ( rice &c. ), should be guarded by servants, should have 
drinking water and the like and should not be untenanted. 


1, Compare Manii 8 . 86 for a similar verse# 
55 ( text )» ^ P# 56 ( teit ), 
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HSraSa ( p, . 103 . ■ I says \ 

( The timber employed ) should be of the Khudifa tree, but not tha 
white variety and should not be worm-eaten. 

means ' excluding the white 

( The timber ) should be blachwood, or in its absence teak but without 
hollows? or Anjana, the inner part of Tinduki, Tinis^a or red sandalwood. 

But Madhava reads ‘ ( the timber should be ) of Arjuna, Tilaka, Asoka 
Tinisa and red sandalwood.’ 

The king ( or judge ) should select such trees as these for making a 
balance ( Narada p. 104 V 265 ). 

Ei!aifn<>vidhdni means according to Madana ‘ these and other sacrificial 
( sacred ) trees also such as Udumbara.’ Hence Fitamaha says : 

Having bowed to the guardians of the worlds, and having cut down the 
sacrificial tree ( Khadira ), the balance should be prepared by the wise, 
■after reciting the as in the case of { making ) a sacrificial post 5 

'^'^and mantras addressed to Soma^ and Vanaspati should be muttered in a 
low voice when the tree is cut. 

Yupavai means after reciting the mantra ‘ Oh, herb, save this saorificer 
( Vaj. S. IV. L ). As the mantras addressed to Soma and Vanaspati are to be 
muttered and have an unseen result, they are both to be repeated ( i. e* 
there is no option ).® The saumya mantras are well known. The VanaSm 
joa#2/a matitra is ‘ Oh Vanaspati ( tree ), may you grow with a hundred 
branches’ ( Bgveda III. 8. 11 ).’ The line ‘ mantrah saumyo vanaspatyah* 
&c. ) merely reiterates what already follows from the extended application 
( atides^a ) contained in the word ‘ ylpavad’ ® Fitamaha says : 

The ( beam of ) the balance was to be four cubits ( in length ) and 
the two supports ( of the beam from which the balance was suspended ) 
were to be of the same length ( above ground ) ; the distance between the 
two supports was to be two cubits or a cubit and a half. 

Vyasa says : 

1. Rgveda 1, 91 ^is a hymn of 23 verses which are all addressed to Soma. The 
sanmya mantra may either be * somo dhenum * ( I. 91. 20 ) or * apyayasva sametu’ (I. 91. 16). 

2. This is based on the FurvamimSmsa XII. 4. 1, for an explanation of which vide 
notes to V. M. p. 94. 

3. The mantra Vanaspate’ is recited when a tree is cut for making a So 

when it is said that a sacred tree is to be cut with recitation of mantras as in the case of 
yu'pa, it is not necessary to say expressly that the mantra * vanaspate * should be uttered 
in a low voice. But the verse does expressly say so. It therefore does not lay down any« 
thing new, but only repeats what is already known. Atides'a is a principle in thejFurva- 
mimamsa. Anuvada is a variety pf Arthavada and is opposed ‘to mdhh 

^ P. 57 (text ), ' ' , ’ ' - ■ ' " ■ 1 i 
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The two snppoi?fcs ( or columns ) were to be implanted in the ground 
' for two cubits, 

PiSmaha says : 

The balance ( i* e. its beam ) should be a square ( log ), firing and 
straight and three ( iron rings ) should be fastened on to it with care. 

The same author ( Pitamaha ) says : 

x4ffeer suspendingfrom the two ends ( of the beam of the balance ) two 
pans, he ( the judge ) should arrange on both the pans dafbha grass with 
their points turned towards the east. In the pan to the west he should, 
have the person ( undergoing ordeal ) weighed and in the other pure earth? 

, not mixed with bricks, ashes, stones, broken pieces of vessels or bones. 

’^Narada ( pp. 105-106 vv 271-72 ) says : 

Having firmly suspended two pans from the two books attached to 
( the two ends of the beam of the ) balance, he should have the person 
“( undergoing ordeal ) weighed in one pan and gravel ( or stones ) in the 
other. He ( the judge ) should have the person { undergoing ordeal ) 
held in ( the pan on ) the northern side and stones on the southern ^ he 
should have the basket ( pan ) filled with bricks, dust, and lumps of earth.^ 

The same author ( Narada p. 252 vv 27-28 ) lays down the mode of 
examining (a person by balance ordeal) : 

The exminers should bring the balance on the same level with the two 
pendants * ( hanging down from the two arches ), and ( a little ) water 
should be poured over the upper ‘ part of the ( beam of the ) balance by 
clever men. That balance was to be known tas SCftTYid ( perfectly hori** 
zontal ) on which the water so poured would not run down. 

Pitamaha describes the (suspending of) two pendants for (ascertaining the) 
horizontal position ( of the beam ) : 

Two arches should also be raised on both sides of the beam. They 
should always be ten ctflgfuJas higher than the balance. Two pendants 
should be suspended hanging down from the arches, tied with a string, 
and made of clay and touching the upper surface of the ( beam of the ) 
balance. , 


1. Beading this verse with Pitamaha^s it follows that hrichs, dust and stones are not 
totally forbidden as material for weighing the man against. What is forbidden is the 
mixing together of all these. One may fill the pan either with earth or stones or bricks, but 
not with all together, 

2. As said by Pitamaha below, two arches were to he erected on two sides of th9 
balance, in which the pans were to move. They were to be ten angular higher than th9 
balance and from the arches two pendants of clay were to he suspended by a thread and tfie 
beam was to be kept in such a position that its ends touched both the pendants. 

* V. 58i ( text]). 



owmm 


01 


says. ^ 

Having firsf; weighed the man ( to be tried by ordeal ) and having 
made him get down from it, the balance being always adorned with 
banners and pennons, ( the judge ) knowing the 'mantras should' [then 
invoke the deities in the manner described ( above )*to the accompaniment 
of the beating of musical instruments and drums and with sandalwood 
paste^ flowers and unguents. 

*^Narada ( p« 252 v 29 ) says ; 

He ( the judge') should first worship the balance w'ith red sandahwood 
paste, red flowers, with curds, cakes and husked grains of rice mixed with 
red powder and then he should honour the respectable people ( assembled 
there ). 

YajSavalkya ( 2. 100-102 ) says : 

When the person complained against sitting in ( one pan of the ) 
balance is equal ( in weight ) to the things ( clay &c. ) against which he is 
weighed, a line ( with chalk ) should be drawn ( on the arch showing the 
position of the pans ) by those who are experts in handling the balance 
and the person being made to get down from the pan should invoke the 
balance in the following words: ‘ Oh balance, you are the abode of truth, 
you were formerly created by the gods ( for this purpose ) ; therefore, 
beneficent one, declare the truth, and free me from this ( cloud of ) suspi-» 
cion. Mother, if I am a sinner, then take me lower; if I am* pure, carry 
me upwards.’ 

Narada ( p. 106 v 276 ) says ; 

Having put him under ( spiritual ) restraint by exhortations ( about 
the results^of untruth ), the judge should again place him (in the balance) 
after putting upon his head a writing ( about the matter in dispute ) 
when the wind is" not blowing and there is no rain. 

Samayaih parigrhya mean ‘ having restrained with oaths. ’ Vi$nu ( Yisnu^ 

Dh. S. 10. 9 ) describes the oaths : 

Those (hellish) worlds which fall to the lot of those who kill brahmanas 
and of those who are false witnesses will be yours, if you hold the balance 
falsely. 

Narada ( p. 107 vv 278-279 ; Visnu Dh. S. 10. 10-11 ) mentions that at the 
time*of again sitting in tha pan there is to be an invocation : 

l-You know the evil and meritorious' deeds of all beings. You alone 
know, oh god, what mortals do not know. This man accused of a wrong 
in this judicial^proceeding is weighed in you. Therefore you will . be 


•P. 59 ( text ), t v, 00 ( text )* 
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pleased to ^aye, according fio the dietafees of dharma, him who is now 
under suspicion. You surpass in feruijh gods, demons and morfjals ; oh 
lord, your word kue in making clear wliafc is pure and sinful. Th® 
suuj tshe moQn ( (jh® same verse as above 50 ). 

i*it;amaha says : 

A worthy brahmana profioienli in askonomy should examine f;he kme. 
The Mm 8 of five vinaMs ^ should be calculated by those who are 
experts in measuring the time of examination by ordeals. The king 
should appoint as superintendents ( over the calculation of time ), worthy 
brahmanas who speak out as they see, who are learned, pure, not covetous. 

All the superintendents { the brahmai^as ) declare to the king the puri«» 
fieation ( by ordeal ) or otherwise. 

Vinddya^ means in accordance with the 

The period required for ( repeating ) ten long letters ia called prana 
and vinadika is equal to six pranas. 

Narada ( p. 207 v. 283 ) says : 

If the person weighed in the balance is seen to go up ( i. e. to be 
lighter than what he formerly weighed ), there is no doubt that he is 
nocent ^ but a man who weighs the same or goes down ( i. e. weighs 
■ more ) would not bo innocent. 

Vrddhi means going up’ ; hdni means Agoing down’. Pitamaha says * 

The man whose guilt is light weighs the same, while he whose guilt 
is great goes down ( weighs more ). 

‘^‘Guilt is ( said to be ) light when the offence is the first one and not done 
of set purpose ; but where by the very words of the writing put on the head 
( of the person weighed ) it is ascertained that it was a first offence and 
committed without set purpose and where the only question was whether he 
was a guilty person, if after undergoing the ordeal he weighs the same, the 
ordeal has again to be gone through, since it is impossible ( in such a case ) 
to infer { from the fact of the same weight in both oases ) that the guilt 
was light. Hence Brhaspati ( p. 317 v. 19. ) says: 

He who weighs the same as before should be weighed again and he 
who goes up ( weighs less ) becomes victorious. 

Kaityayana mentions other reasons for again going through the ordeal : 

The person should be again weighed when Che scales snap or the ( beam 

of the ) balance breaks or the rope g' res way and when there is a doubt 
about the^imiocence ( of the man ). 

1. A ( or pala ) is equal to the timo spent in reciting 60 long syllables, 60 
yin^dis make a Nadi or Ghatika ; the person was to bo kept in the balance for five Yinadls. 

* P, 61 (text I . . .. .. 



OHMaTiH 


Vayssb says I 

When the pan breaks, or when the beam of the balance or the two 
hooks break, when the ropes give way or the transverse beam ( or the 
support ) gives way, the king should then again resort to purification ( by 
the same ordeal ). 

But this applies to cases where the breaking is due to some visible cause; 
when however the breaking is purely accidental, { the person undergoing 
ordeal ) is certainly guilty, as declared in another sm^ti 

When the pans or the beam of the balance or the hooks or the ropes 
or the transverse beam breaks, the king should declare the guilt ( of the 
man weighed ). 

KaJc^ct means ‘the bottom of the scales’ J aksa means ‘the support of the 
balance placed across the columns’. The older writers (or eastern writers ) 
say that only the weighing is to be repeated and not the whole procedure ; 
but Madana says that the whole procedure is to be repeated ( at the time of 
the second weighing ) because the defect ( in the act of purification by 
ordeal ) is not removed in this way ( by mere repetition of the weighing ).^ 

"^NoW (begins) the procedurs of the rites (of the balance ordeal). The 
person, who is to perform the ordeal, should on an auspicious day in the 
morning approach one of the trees referred to above, should cut the tree with 
the mcCThtra *oh herb, save this person’ ( ’Vaj. S. 4. 1. ), should mutter ( the 
maiitra ) ‘ somo dhenum ’ ( Eg. I. 91. 20 ) ( of w^’Mch ) Gautama ( is 
the sage ), Soma ( the deity ), Trisfcubh ( is the metre ) and ( which ) is 
employed in ( muttering of prayers ) and the ^nantra ‘Oh tree, (grow) 
with a hundred branches ’ ( Eg. III. 8. 11. ) of which Gathina Tis'vamitra, 
VanaspaH, tristubh ( are respectively the sage, the deity and the metre ) 
and which is employed in j(^p<^* After having bowed to the lohapMas viz. 
Indra and the rest one by one, he should erect a balance, ( with a beam ) 
four cubits long, of the thickness of four a^gulas^ having four faces, rounded 
in the middle and at the ends and ( with a diameter ) of four o^ngulas^ 
having in the middle on its upper surface and at the two ends but on their 
lower surface three hooks or rings. Then some say that he should construct 
a place seven or five cubits Square raised ( from the ground ) to the extent 
of four aflgulas. Then on that ( raised ) spot or on any other purified 
place two square pillars six cubits long should be driven into the ground to 
the extent of two cubits, baving pared tops beyond the length of six cubits 
( on which the transverse beam Was to be placed from which the whole 
balance was to be suspended ). x\boVe the ground foUr cubits ( of th© 


li The view of Madana is in accordance with the KatySyana-'s'rauta-sUtra L 7* 28^ 
It is not clear what view Hllakantha himself holds. He merely places the ttvo views in 
juxtaposition* But from the fact that he places MadaUa's view last and since he generally 
follows the Madanaratna it may "be inferred that he held the latter view# 

! m ( text ) 
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pillars ) plus the portion of the pared tops thereof ( wore to remain ). The 
distance between the pillars was to be two cubits or one cubit and a half. 
On those two tops was to be placed ( transversely ) a beam haying in its 
middle but on the lower surface a support in the form of an iron hookj ring 
or catch for holding the (-beam of the ) balance. From that ( transverse ) 
beam ( on the pillars) was to be suspended the beam of the balance by 
means of the hook or catch on the ’upper part of it. At the end of the beam 
of the balance were to be tied two pans by means of three ropes each. 
To the east of the balance two posts at a distance of two cubits were to bo 
fixed into the ground towards the north and south and over them is to be 
placed a log^ with its inside outwards. This is to be the torana ( outer 
frame, arch ). x\nd it should be higher by ten angulas than the balance 
frame, h, similar one should be erected also to the west (of the 
balance ). Two spherical pendants of clay should be tied with a string, sus- 
pended from the ( two sides of the ) frame-work and made to touch the 
ends of the { beam of the ) balance in order to ascertain the horizontal 
position ( of the beam ). On the two pans should be spread kus a grass with 
their ends turned eastward. Then on a Sunday the judge who has observed 
a fast for a day should place in the western pan the person to be cleared ( of 
his guilt by ordeal ) who has taken a bath along with his garments after 
sunrise, who has observed a fast for a day or for three days in case of ability 
to do so and in charges of grave sins ; he ( the judge ) should then put in 
the pan to the east stones, bricks, clay or the like and so weigh that the two 
pans stand even* Truthful brahmanas and goldsmiths should examine this 
( viz. the equipoise of the balance ) by means of sprinkling water ( on the 
beam of the balance ). Then in order to make sure of the position ( of the 
pan in which the person sat ) reached at the time of the weighing ( by the 
pan in relation to the torana ) the judge should draw a line ( on the torapa 
with chalk &c, ) and should make the person ( undergoing ordeal ) get down 
( from the pan ). Then the person to be cleared, haying named the time 
and the place and having declared his intention in fche words ‘I shall perform 
sfich and such an ordeal in order to proclaim my innocence’, should 
present clothes and and the like to the judge and four priests. The revered 
smartia**bha|tacarya ( e. Baghunandana ) says that svastivamna ^ and 
the like should also be performed. And the judge with folded hands and 
to the accompaniment of the beating of drums should invoke dharma ( to b@ 
present ) in the balance in the following manner. 

Om, come, come, revered dharma^ and enter this ordeal together With 
the Lohapalas, Vaeus, Jdityas and tribes of Maruts. 

He should then invoke the subsidiary deities. The verse *lndram visVa’ 
( I^g. I. 11. 1. of which ) Madhucchandasa, Indra and Anus|ubhi ( are the 

1. This consists in ihe person addressing to tho priests ‘ may you gay the word 
Bvasti * and the priests saying * Om sva@tk\ Yide notes to Y, M, p* 101, 
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sage, deiijy and metre respectively ) is employed in invoking India. In the 
same manner is to be understood the employment (of the following manirm) 
everywhere. Having invoked Indra towards the east ( of the balance ) by 
mantra ‘all ( increase might of ) Indra’ ( Eg. I. 11. 1 ) ( and with the words ) 
*Indra, come here and stay here’, he ( the judge ) should contemplate upon 
Indra as yellow. ^ Yam^ya somam’ ( of which ) Yama, Yam a and Anu 
stubh" { are respectively the sage, the deity and metre )} Having in- 
voked Yama to the south with the mantra ‘for Yama ( strain ) the soma’ 
( Eg. X. 14. 13. ) and with the words ‘Yama, come here and stay here,’ 
he should contemplate upon the dark Yama. ‘Tvam no YSmadevo Varunas- 
Tristubh’. Having invoked 'Varuna to the west with the mantra ‘ 0 Agni, 
remove from us’, (Eg. IV. 1. 4.) and with the words ‘come here? Varuna, and 
stay here,’ he should contemplate upon Varuna who is of the lustre of cry- 
stal. Having invoked Kubera to the north with the Yajus formula ‘ to 
the over-lord of kings’ ( Tai. A. I. 31. 127, Mysore ed. ) and with the words 
‘ Come here, Kubera, and stay here’, he should contemplate upon Kubera of 
the golden complexion. ‘ Agnim Medhatithir - Agnir Gayatn'. Having 
invoked xigni to the south-east with the mantra ‘ we choose Agni as (our) 
messenger ’ ( Eg. I. 12. 1. ) and with the words ‘ Gome here, Agni, stay 
here’ he should contemplate Agni of the golden colour. ‘Mo su no Ghorab 
Kanvo Nirrtir-Gayatri’. Having invoked ( Nirrti ) with the mantra ‘may 
not kill us’ (Eg. I* 38. 6* )and with the words ‘here &c.’, he should contemplate 
upon the dark (Nirrti). ‘ Tava VayovyasVo Vayur-Gayatri’. (Having invoked) 
as in the preceding cases (Vayu) with the mantra ‘O wind, your protection 
( Eg. VIII. 26. 21, ) and ( with the words ) ‘here’ &c., he should contemplate 
upon the smoke-coloured ( Vayu ). ‘Tam-is^anam Gautama Is^'ano Jagat'i’, 
Having invoked* (Is ana) with the mantra ‘we invoke that lord’ ( Eg. I. 89. 5. ) 
and with the words ‘here &c.’ he should contemplate upon the ruddy (isano). 
To the south ( of she place where ) Indra was invoked ‘jmaya atra yasavo 
Maitravaruno Vasi/tho Vasavas- Tristup’. Having invoked the eight' 
VasuB with the mantra ‘0 Vasus, here on this earth’ ( Eg. VII. 89. 3.) and 
with the words ‘come here, stay here’, ( he should ) contemplate upon them. 

ITDhara, Dhruva ( this verse occurs above p. 48). ‘Tyfc-nu Sammado Matsyo 
dvadas aditya Gayatri’. Having invoked between Indra and Is^ana, the twelve 
Sdityas with the mantra ‘Indeed those ksatriyas’ ( Eg. VIII. 67. 1. ) (he 
should contemplate on them ). Dhata, Aryama ( these two verses are trans- 
lated above p. 48). 

‘A Eudrasah s^avasVa ekadas^'a rudra jagati.^ To the west of Agni having 
invoked the Eudras with the mantra ‘ 0 Eudras, come’ ( Eg. V* 57. 1 ) 
and with the words ‘ here ’ ( he should contemplate &c. ). 

i. In each of the following cases, before the actual mantra [is cited, we have 'the 
pratikas of the mantra ( the first words for recognising it ), its f ( sage ), its deMa ( deity ) 
and metre. The translation therefore does not set out all these' details iJi brackets hereafter' 

*P. 64 ( text )* II P, 66 ( text ' 

V* M. 8 



VlTAVAHlBAllAlrOTHi ■'■■ ■ ■ ' ■ . . ' 

Virabhadra, S^ambbii ( tihese two verses occur above p* 49 ). 

‘ Brabma jajnanaro Gautamo Yanaadevo Brahma Tristup. ^ Having invo« 
ked Brahma between Yam a and Nirrti with the w^antra ‘ when prayer was 
being born’ ( Yaj. S. 13. 3 ) and with words * here ’ ( he should contem* 
plate etc.). Of the Mantra* Gaurir-mimaya,’ Dhirghatamas, XJma and Jagati 
( are the sage, deity and metre ). Having invoked the Mothers with the 
mantra ‘ Gauiir-mimaya ’ ( Eg. I. 164. 41 ) and wrth the words, * come 
here, mothers, stay here,’ ( he should &c. ). 

Brahini, MahesVari ( vide p. 48 above ). 

Gananaro tva Grtsamado Ganadliipatir- jagati. ’ To the north of Nirrti 
having invoked Ganesa with the mantra * ( we invoke ) thee, lord of 
groups’ ( Eg. II. 23. 1 ) and with the words ‘ here &c. ’ ( he should &c. ). 
‘ Maruto yasya Rahlgano Maruto Gayatri. ’ To the north of Yaruna having 
invoked the Maruts with themantra ‘in whose house, Oh Mar uts’ (Eg. 1.86.1) 
and with the words ‘ here ’ ( he should tl'C. ). 

Gaganaspars^ana, Yayu ( vide p. 49 above ). 

* Jatavedase KasVapo Durga Tristup ’. To the north of the balance, having 
invoked Durga with the mantra ‘ for ( Agni ) Jatavedas ’ ( Eg* L 99. 1 ) 
and with the words ‘ here ’ ( he should &c. )* Having thus invoked these 
deities he should worship them* In accordance with the details of ceremo- 
nial worship beginning with the words ‘ Om, I offer water by way of honour 
to dharma^ salutation to him, ’ he ( the judge ) should offer to dharma 
water by way of honour ( arghya ), water for washing the feet, water for 
sipping ( acamaniya ), madhuparka^ water for sipping, water for bathing, 
clothes, the sacred thread, w^ater for sipping, and ornaments such as coronet, 
armlet and the like as the last item ( of worship ). He should then off er to 
Indra and the other ( subsidiary ) deities in their respective names ( uttered ) 
in the dative case and preceded by the syllable ‘ om ’ and followed by the 
word ‘ namah ’ the items of worship from arghya ( water by way of honour ) 
to ornaments according to appropriateness ( and not ail promiscuously to 
ail ).^ He should then offer to dharma sandalwood paste, flowers, incense, 
lamp, naivedya ( some eatable by way of offering ) and curds, cakes and 
holy grains of rice and sliould offer to Indra and the rest sandalwood paste 


1. Wo saw above that in an ordeal dharma is the. principal deity and Indra and the 
rest arc subsidiary ones. The items whon offered to Indra will appear in the form ‘ Om 
Indraya arghyam prakalpayami namab. ’ The Svord ‘ padhrthanusamaycna ’ ( according 
to appropriateness of the items to the persons to whom they arc to bo olTcrcd ) is opposed to 
‘ KSndanusamaycna. ’ The idea is that as ornaments aroimorc appropriate to females, they 
arc -to be offered to Durga, alone and not to India and the rest, but a'rltgya, padya &c. . are 
to,be. offered to ail from Indra to Durga, Vide, notes pp, 101-102 for farther explanation 
The reference is to laimini V. 2, 1-3 and ParthastotM thereon, 

* P. 66. ( text ). 
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and Hie rsRt as before ( i. e. according fco appropriateness ). The sandal wood' 
paste and the flowers to be emplo^^ed in the balance ordeal and in the wor- 
ship of dharma should be red, bnt those for the worship of Indra and the 
rest may be ( red ) if available ( or of any other colour). The judge is 
to perform the whole procedure of the ceremonial up to this stage. Then, 
after kindling domestic fire in the four directions by means of four sacri- 
ficial priests homa ( burnt offering ) should be perform ed^ ^In doing that, 
having first uttered the sacred Gdyatr^ together wdtli * om ’ and having 
uttered the syllable ‘ om ’ with ‘ svaJka ' at the end, the priests should 
throw into the fire for savitr ( the Sun ) 108 times each offerings of clari- 
fied but ter j boiled rice and fuel sticks. Then the person complained against 
should write on a leaf (or paper ) the matter charged against him and also the 
following w,anira : The sun, the moon (this occurs above p. 50). Then the leaf 
( or paper ) should be placed on the head of the person complained against who 
is to be cleared (of guilt ). All these details beginning with the invocation of 
dkarma and ending with the placing of the writing on the head are 
common ( the same ) for all ordeals. Then the judge should recite ( the 
following ) mantra before the balance by way of exhortation : 

Oh balance ( dhata ), thou wert created by Brahma for the purpose 
of testing those who are wicked. Thou art named dhata, thou, being 
dharma as the letter “ dha shows, detectest, when held ( as a 
balance ), the crooked man, as the letter fa ( contained in the word 
dhata ) indicates.^ Thou knowest the evil and meritorious deeds of 
all beings which mortals do not know ; thou alone knowest every 
thing. This man charged ( of a wrong ) in this judicial proceeding 
desires to be cleared of it , therefore thou wilt please save him from 
the suspicion according to ( the dictates of ) righteousness. 

Then the person charged should recite the following mantra before 
the balance ( Yaj. IT. 101-2 ) : 

Oh balance, thou art the abode of truth ; thou wert created by the 
gods in times of 3 ^ore. Therefore speak out, auspicious one, the truth 
and free me from suspicion. If If, mother, I be a sinner, then carry 
me downwards ; if I be innocent? raise me high up. 

Then the judge should have the accused person, who has the writing 
on his head, placed in the balance occupying the same place ( i. e. pan ) 
and the same position ( relatively to the torana ), and should keep him 
there in the same condition for fiiye palas ( i. e. two minutes ). At the 


1, . Tkis gives a fanciful etymology of the worfl dhata* 
p. 67 ( text ). II P* 68 ( text ), 
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time the innocence or guilt should be examined by pure brihmapas and 
should be communicated to the king and the ( members of the 

court). Then the (person charged ) should get down from it (the 
balance) and should j)leas8 the judgOj the brahmapas and the priests with 
fees ( dahsind ) according to his means. Then having taken leave of 
the deities with the mantra ‘arise, Oh Brahmapaspati’ ( Eg. I. 40. 1 ) 
and with the words ‘may the tribes of gods depart’, he should h^nd 
over everything to the judge* 


Now ( begins ) the method of the fire ( ordeal ) ^ 

Pitamaha says : 

I shall proclaim the method of fire ( ordeal ) as laid down by the 
B*d8tra8, He should prepare eight man^alas and a ninth in front 
( or to the east of them ). Those who know the vedas declare that the 
first mandala (circle) is that of Agni, the second of Varuna, the 
third of the god Yayu, the fourth of god Yama, the fifth of Indra, 
the sixth of Kubera, the seventh of Soma, the eighth of Savitr ( the 
Sun ) and the ninth of all the gods. 

Madana,^ however, read ( the passage ) as ‘the eighth is of all the gods 
while the ninth that is to their east is a large one and belongs to the 
Earth. The mandalas should be constructed with cowdung and should 
be sprinkled with water’. The same author ( Pitamaha ) declares the 
extent of the circles ( Narada p. 109. vv. 285-286 ) 

The distance of one circle from ( the beginning of ) another is declared 
to be thirty two angulas. In this way the eight circles would come 
up to two hundred angulas plus fifty-six. This is the way in which 
the ground is to be divided. 

The word ‘mandalat’ means ‘from the beginning of a circle’. The meaning 
is that the ground covered by one circle and by the space intervening 
( between it and the next circle ) would together come up to [thirty- two 
angulas. Here each circle is to be of sixteen angulas (finger-breadth) and the 
space between two circles is also to be the same, as Yajnavalkya says 
( II 106 ) : 

A circle is to be known to be sixteen angulas ( in extent ) and 
the intervening space was to be the same. 


1. For Madana, the author of the encyclopaedic work on dharma called Madana- 
ratna, vide my History of Dharmas’istra pp, 38§-^93, He flourished l?etween 1350446Q A,D 
P, 69 ( text ), 
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If fch© foot; of t;he person fco be cleared be more feban sixteen angulas in 
length, " then the intervening space ( between two circles ) would be less 
than sixteen angulm i if the foot of the person to be cleared be less than 
skteen then inside the circle of sixteen uvgulas another circle 

of the length ( i. e. diameter ) of his own foot should be drawn. As to 
what Narada reads after the words ‘ in this way two hundred ungulas \ 
yIz, ‘forty more of the ground calculated in angulas' ( Narada 4. 286 ), 
that has to be interpreted as leaving out of calculation that part of the 
ground that is covered by the space intervening between the eighth and 
ninth circles, as ( that space ) was not to be traversed (by the person 
performing the ordeal). Similarly the reading of Kalpa tarn ^ plus ) 
twenty-four { angulas ) is declared to be the allotment of ground’ has 
to be interpreted as stating the extent of angulas after omitting (from 
calculation ) the first circle in which ( the person undergoing the ordeal ) 
has to stand. 

In each circle are to be placed as laid down by the s'astras 

and the settled rule is that the person performing the ordeal should 
plant his foot on them. 

In the Mitaksara and the Madanaratna ( we read ) ‘ he should offer into 
fire ghee 108 times as a propitiatory rite and VijnanesVara says that this 
Aoma should be accompanied with the ^agnaye pavakaya svaha^ 

( oblation to fire, the purifier ), Ntoda says ( p. 109. vv. 288-289 ) : 

A person who is a blacksmith by very birth ( caste ), who is clever in 
kindling fire and who has seen the procedure ( of fire ordeal ) on other 
occasions should heat in fire a ball of iron till it becomes red hot and 
emits sparks and should guard it ( from profane touch ). 

Pitamaha says : 

He should heat in fire on all sides an iron ball of eight Gngulas and 
weighing fifty pctlas ^ having made it even and without edges. 

t The Kalikapurana says : 

The king should give to the person charged a rounded iron piece 
weighing fifty pcttlas and twelve angulas long and i blown redhot. 

S'ankha—likhita declare that the ( iron ) ball is to weigh sixteen palas ‘or 
having held in his folded hands an ( iron ) ball of sixteen palas^ covered 


1. oft«qnoted work was composed by Laksmidhara under the Kanoj ruler 
Q-ovindacandra ( 1104-1165 A. D. ). Yide History of Dharmas'asfcra pp. 316-318. 

2. Each 2Mla weighed 320 gunjas • according to the Lllavatl. Yide notes to Y. M 
p. 104. According to Baghunandana, 20 palas were equal to 66 tolas, five masas and four 
gunjas and 12 gu1£jas were equal to one masa and eight masas equal to one tola, Yi^§ 
notes to Y. M. p. 111. 

70(text )p tP, 
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with' seven asVafctha (fig tree ) leaves and made red-hot’. This holds 
good when { the person undergoing the ordeal ) is weak { and not able to 
carry a heavy ball of 50 pcf^las ). The iron ball is to be heated thrice, 
as declared by Ntoda ( p. 109 v. 290‘. ) when heated by the third 
heating’. Having first lieated it and then plunged it into water, 
having again heated it and plunged it in water, when it is being 
heated again ( a third time ), the judge should perform ( all the details 
described above ) beginning with the invocation of fire and ending wdtli 
placing the writing on the head ( of the person performing the ordeal ). 
Here Pittoaba declares a special rule as to the worship of fire : 

The king should cause the worship of fire to be made with red sandah 
red incense and red fl.owers. 

Hailta says : 

(He) should stand facing the east stretching out the fingers of his 
hand, with wet garments, pure and with the leaf ( or writing ) placed 
on his head. 

The word ^s'^odhya’ ( the person to be cleared of guilt by ordeal ) is to be 
understood here. Pitamaha says : 

He should stand in the first circle facing the east, with folded hands 
and purified. 

’'Narada ( p. 110 v. 301. ) says : 

He should make red marks on all sores of the hands ( of the person 
undergoing ordeal ) and should examine them again ( after the ordeal ) 
to see whether they ( the bands ) are marked with the identical dots. 

YajSavalkya ( 11. 103 ) says : 

Having marked the hands of the person on which grains of rice 
have been rubbed he should cover them ( the hands ) with seven leaves 
of the as vattha ( fig ) tree and should fasten round them as many threads 
( i. e. seven ). 

VijnanesVara holds that the word 'tOtVaV is an adverb and that the mean" 
itig is that he should pass the thread ( round the leaves ) seven times ; while 
Madana holds that the meaning is that he should pass round ( the leaves ) only 
once a string of seven threads, the word tamtsutra ( being a single com- 
pound word and ) meaning ' a bundle of as many threads ( as seven ).’ 
Pitamaha- says : 

He should place on the hands ( of the person to be cleared ) seven 
Pippala leaves, auspicious grains of rice, flowers and curds and there is 
also to be a fastening of threads round (all). 


* F, 72 (text), Hamsapada ( or-pada ) rneans ‘hingulaka’ ( vermilion ), 
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5Dhe Wi^antTm be recited by fche judge here before the fire in the iron 
bail as invocation will be declared in ( the section on ) the procedure of the 
rites. YajSavalkya { II- 104-105 ).says : 

Oh fire, the purifier, thou movest within all beings ; wise one, declare 
like a witness the truth about me from out of sin or righteousness. 
When he ( the person performing ordeal ) has uttered these words, ( the 
judge ) should place in both his hands the iron ball that weighs fifty 
palas^ that is even ( without edges ) and that glo-ws red. 

Pitamaha says: 

The king who is devoted to dharmot or ( the judge ) appointed by him 
taking hold of it ( the red-hot iron bail ) with a pair of tongs should 
place it in his hands. 

^Narada ( compare p. 110 v. 296 ) says ; 

He ( the person undergoing ordeal ), being urged on by the judge and 
holding in both bis hands that (the red-hot ball), should stand in one circle 
and then walk straight over the other seven circles ( so that he then 
reaches the eighth ). 

Pitamaha says : 

He should not walk hurriedly, but should go slowly and at ease* He 
should not pass over circles nor should he plant his foot in the interven- 
ing space ( i- e. he must plant his foot in such a way as to exactly cover 
the diameter of each circle ). Having reached the eighth circle, the wise 
man ( who performs fche ordeal ) should throw ( the red-hot ball ) in the 
9th circle. 

The ( red-hot iron ) ball is to be cast in the ninth circle covered with 
grass, as the Kalikapurana says : 

He should go over seven circles measuring sixteen fingers each with 
like intervals ( between the circles ) ; having gone ( to the eighth ) he 
should throw ( the ball ) on green grass. 

Pitamaha says; — 

Then ( the judge ) should throve frub) on . the hands (of the person per- 
^ forming ordeal ) grains of rice or barley; when his hands are rubbed with 
them without any hesitation and show no change ( or injury ) at the end 
of the day, ( the judge ) should declare him to be innocent ( or to have 
succeeded in the ordeal ). 

Katyayana says : — ■ 

If the person charged loses his footing or suffers burns elsewhere than 


in the proper place ( i. e. on other parts of the body, not on the hands ), 
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fjhe gods declare fchai; fehafj is nof; a (’real ) burn ( i. e. noi; a biemisli in 
the man ) ; lie should be again made t;o undergo fche ordeal* 

* Yajnavalkya (II. 107) says: 

If the ( redhot iron ) falls earlier ( i. e. before reaching the eighth 
circle ) or when there is a doubt ( whether his hands are injured or not ), 
he should again carry the ( redhot ) ball. 

Now ( begins ) the procedure ( in sequence of the ceremonial of the 
ordeal of fire ). On the previous day the ground should be purified and the 
next day nine circles should be drawn. But of them the first should be of 
sixteen angulas ( in diameter ) and in front of it ground measuring thirty- 
two Of'iigulas should be divided into two parts in the second of which the 
second circle should be made of the same extent (diameter) as the foot of the 
person who is to walk ( over the circles ); the remaining will be the space 
( between the first circle and the second )♦ Having in the same way made 
the circles from the third to the eighth together with the spaces intervening 
between them, a space of sixteen angulae should be left in front ( of the 
eighth circle ) and the ninth circle should be made of any extent ( diameter ) 
whatever. In this way the eight circles together with the spaces ( kept 
after each ) will together come up to 256 angulas. 

Eight yo>vas ( barley grains ) placed together by their breadth or three 
grains of rice with ends against each other (i. e. placed lengthwise) are the 
meagure of an d^gulo,^ a vitasti is equal to twelve (ingulas ; the cubit is 
equal to two viiastis (spans of the hand), b ddn<^a is equal to four cubits? 
while a kros^a is equal to 2000 dandas and a is four kros'as, 

( The measures of length.) and the rest will be of use later on.^ 

Then having worshipped in the nine circles beginning from the west the super-* 
intending deities of each viz. Agni, Varuna, Vayu, Yama, Indra, Kubera, 
Soma, Savitr and all the gods, and having kindled ordinary domestic fire to the 
south of the ground occupied by the circles, the judge should offer ghee by way 
of propitiary rite 108 times with the words [svaha to Agni the purifier 
Then having cast into that fire a round iron ball without edges, that is 
smooth, eight dngulas in diam eter, weighing fifty and having performed 
the series of lutes from the invocation of dharma to the offering of oblation 
into the fire as detailed above in the balance ordeal while the iron ball is being 
heated, the judge, when the ball has been heated the third time, should recite 
the following Mantras by way of invocation before the fire in the ( heated ) 
iron-ball. 

^Thou, Oh xAgni, are the four Vedas and to thee offerings are mad© in 
sacrifices, thou art the mouth of all the gods and of all hrahmavadins ; 


1, i.e. in the section on water ordeal and on disputes between master and cowherd, 
* P. 74 ( text ). 1i P. 75 ( text ), 
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( expounders of ^yaAwa) ; since tbou dwellesl: in the stomach of allheings; 

thou knowest IhQ good and oTil ( that men do ) ; thou are called pamkm 
( purifier ) as thou, cleansesfc out sin. Manifest thyself as regards sinii6,rSs 
■oh purifier, and send out thy flames, or oh Hre, become pure^ as to those 
' ' Whose m Oh 'Fire, thou movest like 'a witness inside . all 

: beings, thou , alone knowest, oh.god, what men do not know- This, roan, 
accused of a .wrong in a judicial proceeding, desires.to be cleared { of it ):l 
therefore thou wilt please save him from this suspicion according tor the 
, (dictates ot) dharma^, 

TrUym4apa^ ( heating the third time ) 'means * :in' order to purify Iha 
■ iron, throwing into^w ball' that is well, heated, again heating ife 

and throwing it into water, and then again heating it ’« Haying held by 
means of a pair of tongs the iron ball that is well heated and so red-hok and 
before which have been recited as above, and having brought it in 

front of the person performing the ordeal who has observed a fast, who has 
bathed, whose garments are wet and on whose head is tied the writing em- 
bodying the subject matter of dispute and who stands in the westernmost 
circle, the judge should place it on the hands ( of the person undergoing 
ordeal ) that have been purified ( or treated in manner following ) after the 
person has recited by way of invocation the Mantra :—: 

Thou, Oh Agni, Purifier, movest inside all beings ; wise one ! declare thi 
truth about me out of meritoriousness or sin (i. e# whether I am innoceni 
or sinful ) like a witness^ , , 

The v^oTd'^. ’kpiasUMskS^ ( that have been purified) means ^ that 
are folded after grains of rice are rubbed over them, that are marked with 
alahiaka (red dye) in places where there are dark "^sesarnum-like spots, wounds^ 
m hardened skin, that have placed in them seven leaves of Advatiha of equal 
length or in case the latter are not available, seven leaves of the Arka plant, 
seven leaves of or of sacred grains of rice, and also grains of 

rice smeared with curds and flowers | and that ( hands) are covered ovei 
seven times with seven white threads. Then the person performing th@ 
ordeal, planting his foot just on the circles (i. e. so as to exactly cover them) 
from the second to the eighth and having thus walked slowly seven steps, 
should cast the ( red-hot ) iron bail held in his folded hands on to the ninth 
circle. Then after his hands are again rubbed with grains of rice, if they 
are ( found to be ) unscorched, he is ptura ( innocent 

Here ends the method of the fire ordeaL 


le The reading of Mit, and Apararha * he cool * for * be pure * iS decidedly b^iteri 
2, The last two verses are Visnudhaxmasutra 11, 11-18, 
a This is ITaj* 11, i04i 
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Now (fcegins) the method of the water of deiL 

PitSmaha (says); 

Henceforward I shall declare the ancient and proper method of water 
( ordeal ). A wise (judge ) should get a circle ( of ground ) prepared (cow* 
dunged ), He should piously worship arrows with incense and lamps and a 
bamboo bow with auspicious rites, flowers and incense and then carry on the 
rites (connected with the ordeal). 

the word dhupadlpabhyam (with incense and lamp) is to be connected 
With the Words s'ardn $ampujayet ( he should worship the arrows ). And 
the worship is to be performed in the ( cow-dunged ) circle. Nirada (p- 112 
t. 307 ) speaks of the lengths of bows? 

A formidable bow measures 107 (dTigulaB^j a middling one is declared 
to be 106 in length and a feeble ( of lowest length ) one is known to be 
l05. This is the detail about bows. A clever man, placing a target at 
( the distance of ) 150 cubits (from himself ), should*. discharge three arrows 
with a middling bow. 

^Sapias^atam means * hundred and seven aiigulas ^ In the same way 
are to be explained §ci/W(xiam and Katyayana says t 

He should employ for the purpose of purification ( by water ordeal) 
arrows the points of which are not made of iron, but of pieces of bamboo, 
While the person discharging ( the arrows ) should discharge them forciblyi 

Narada ( p* 257 v. 63, p. 266 v. 61 and p. 268 v. 58 ) says 

Having gone to a reservoir of Water, one should erect on its bank a 
ioraTkOf as high as the ear (of the person performing ordeal) on a holy and 
even plot of land. He, having his mind composed, should first offer Worship to 
Varuna, with fragrant sandal paste and flowers and with honey, milk and 
ghee. A strong man, either a Brahma^^a, i^§(itriya or free 

from love or, hatred (for the person undergoing ordeal), should be made to 
stand like a post in water as deep as his navel. 

BifeSmaha says:— 

The king should first make a person hold tbe post ( of a sacred tree like 
hhadira ) and stand in water facing the east and having miade the person 
who performs the ordeal to stand in Water, he ( the king ) should invoke 
the gods and should recite before the water* 

Devdn means * dhatmd and the rest \ He should perform (the rites) 
beginning With the invocation of and ending with the placing of the 
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writiiBg on feh© head ( of fcbe person performing ordeal ). The ' to . 

be recitod by way of invooafcion will be found in toe pP(£^oya (toe de» 
fcailod , description of toe sequence of toe rites given below ), 

VySsa says ;• 

Haying invoked water with the word [ Oh Varupa, save me with truth \ 
he ( person performing ordeal ) should dive into the water* holding the 
thighs of toe person who stands in navahdeep water, 

means ^ water " and abMs'apya means* having recited MMttm before 
it \ Brhaspti ( p. 318 v,- 21 ) says i 

4fter making toe (strong) man enter the water* three arrows should 
be discharged^ 

^Pitamaha says? 

The discharger ( of the arrows ) should be a hsTiatriya or even a 
hrahmana subsisting by the same calling ( viz. that of a ksatriya ); he 
should not be cruel of heart, should be peaceful, pure and should have 
observed a fast, 

KatySyana says : 

When ( the arrows ) have been discharged, ( the person undergoing 
ordeal ) should dive into the water and at the same time ( another per® 
son ) should run ( to the place where the second arrow is lying ). 

The meaning is ‘ simultaneously with the diving ’ ( running should be done), 
Narada ( p, 113 vv. 309—312 ) and Pitamaha say : 

A young man possessed of speed should rim with his utmost strength 
from the place whence the arrows were shot ( i. e. from the torana ) to 
the place where the second arrow fell. Another man of the same sort 
(i. e. young and swift) taking the second arrow then returns with 
speed to the place whence the other ( young ) man started ( i. e. to the 
tOTdna ). If the ( young ) man who carries the arrow does not see when 
he comes X to the torana ) the person ( the s'odhya ) who had dived into 
the water, then ( the judge) should declare ( the s^odhya) to be pure 
( innocent ) ; otherwise he would not be purified, even though only a single 
limb (such as the' ear) were seen or even if he were to float to a place other 
than where he was first made to enter ( i. e* where he dived ). 

The word ehUngasya should be construed as referring to the ear. And so 
Katyayana says ; 

( the king) should declare him also to be purified whose head alon^ 
-is seen after he plunges into water, but neither the ears nor the nose, - 


1, This is also Yaj, 2, 108, 
^ p, 78 { text ), 
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pittoaha says I 

’ It is the place where the arrow first fell that is to be takeHs tb@ dfetanod 
coyered by its creeping is to be left out of aownt? 
tNarada (p. 258 v, 57 ) says ; ■ : 

^ ' Those two whoj out of fifty runners, would surpass in speed the' others 

should be appointed for the purpose of bringing the arrow. 

: ' Now 'begins "the: ceremonial in ' sequence , ( of the water ordeal). The 
place of water that is to be used ( in, this 'ordeal ) should be a river, the sea, ^ 
a ' deep reservoir, reservoir near a temple, -a lake or a pond, the water whereof 
is not agitated. Scanty waters, or those that are brought artificially or that 
are , full of weeds, moss, waveSf mud, sharks, ' leeches or fish or the like or , 
that flow rapidly, should be avoided; ■ -In such water that is navel-deep ■ a , 
post of dlAcirwcs made of sacrificial 'tree ( vk. hhadirm ) should be implanted;' 
Near it on the western bank ( of the water ) a torana ( an ornamental arch 
or structure) as high as the ear of the- person performing ordeal should be 
raisedo Near it should be placed a bamboo bow of 106 and three 

bamboo arrows the ends of which are not made of iron. The target should 
be erected in a good spot at a distance of 150 cubits from the lorawa. Then 
having worshipped the bow together with the arrows with white sandal paste 
and white flowers, having invoked Varuna in the reservoir of water, and 
having worshipped him ( Varuna ),^ having carried out ( the rites ) beginning 
with the invocation oi.dharma and ending with oblations to fire that have 
been already described, and having tied on the head of the person to be 
cleared ( by ordeal ) the writing containing the matter of complaint, the jugd© 
should invoke water with the following ; 

Water ! thou art the life of living beings, thou wert created the first in 
creation, thou art declared to be the means of the purification of substances 
and embodied beings; therefore show thyself in (this) investigation about 
righteousness and sin. 

Then the person ( who performs the ordeal ) should recite the mantm 
'satyena mabhiraksa tvam Varuna* (Yaj, II. 108 p. 67 above). Then the person 
who performs ordeal should approach the strong man who holds fast the post of 
dharma, who faces the east and who stands in water navel-deep. Then from 
the place where the bow was kept a f or a brahmana pursuing the 

former’s avocation should firmly shoot towards the target three arrows that 
have no iron points. Then one swift person should stand holding the middle 
arrow at the place where the arrow fell not minding the distance over which 
it crept and another ( equally ) swift man should stand at the foot of the torana 
whence the arrows were disoliargedt And a swift man ( here ) is one who 


1, In the Rgveda and in later mythology also Varuna is th® lord of waters, Yid®' 
:^g, YII« 4:9. 3 yasam. raja Yarii9.Q ySti dJO# 

79(t§xth . V 


OlBlATj WATBB 


BurpaSseS' in speed fifty runners. Then Ihe judge standing at the foofe of the to* 
rana should clap his hands thrice and simultaneously with the^ Ihird dap 
the person undergoing ordeal and the swift man at the foot of the; torana 
should ( respectively ) dive and run fast. ,• The diving should be done ' after - ■ 
holding the thighs of the person who holds fast the post of dAarfwa, Then ' 
when ( the swift man ) reaches the place of the falling of the middle arrow 
the ( other swif man ) who stands there holding the arrow should go fast to 
the torana and if he finds the person performing the ordeal still inside the 
water then he is cleared ( of guilt ). He is cleared even if only the head is 
seen, but not if he sees some other limb such as the ear or if he (the s^odhya) 
floats to some spot other than where he dived. Here ends the method of 
water ordeal.' ' 


Now (begins) the method of poison ordeal 
On this point Narada ( p. 260 vv. 69-70 ) says : — 

After having worshipped Mahes'vara^ ( Slva ) with incense, offering 
(of food) and one should, after observing a fast, administer 

poison ( by way of ordeal ) in the presence of gods ( idols ) and brd^ 
hmanas, A brahmapa, whose mind is concentrated and who faces the 
north or the east should administer ( poison as ordeal ) only in the presence 
oibrdhmanas to a person who stands facing the south. 

The same author ( Narada p, 115 v. 324 ) states the quantity of the poison 
( to be administered ) ; 

In the rains the quantity ( of poison) is to be of the weight of four ^avas 
(grains of barley), in summer it is declared to be five yavaa^ in Semanta 
( i, e. December and January ) it is to be seven and in SWad 

( i. 8. October-November ) of less quantity than the latter.^ 

^xAlpa’ ( of less quantity ) means * of three y(iV(i8\ SeMU'uta includes ( the 
season of ) sVira also ( i. e. February and March ) as S'^ruti ( the Veda ) 
compresses the® two ( seasons into one )/ while Vasanta ( spring, xApril and 
May ) follows as a matter of course, as it is declared ( vide above p« 46 ) as a 
common season for aU ordeals. Vijnanes vara holds that in that season also the 
quantity of poison is to be seven yavm^ And poison should be administered 
with ghee thirty times as much, since Katyayana says 


lo S' iva is to b6 worshipped here most appropriately 'as in mythology he swallowed 
the terrific lialahala poison that sprang up when the ocean was churned by the gods. 

2, According to the Mit, and the Ylr., this last means * of six yavas> ® 

S. This is a reference to the Aitareya-Brahmana I. 1., where we have • there 
fi?e .seasons in a year, Hemanta and S'is'ira being compressed into one, * 



To human beings poison should be administered ( as ordeal ) in the fore* 
noon and in a cool spot, after mixing it with ghee thirty times as much 
and after powdering it well. 

YajSavalkya (IL 110 ) states how poison is to be invoked t 

poison ! thou art the son of Brahma, thou art firm ( or fixed ) in the 
duty of { deciding ) the truth. Save ( me ) from this accusation and be like 
nectar to me by truth ( i, 0 . ifll be innocent ). 

■Harada - ( p« 116 v. 326 ) says J 

He ( the person performing poison ordeal ) should be kept in the shade, 
Bhould be guarded for the rest of the day without food- If ha be not 
affected by the ( ordinary ) effects of poison ( till the end of the day ), then 
Mann says that he is purified ( innocent ). 

The same author states another period ( of waiting ) when the quantity of 
poison is very large j 

When a man shows no change ( due to the circulation of poison) for a 
period of five hundred clappings of hands, then he is purified ( he should be 
declared innocent ) and then medical treatment should be resorted to (to 
cure him ). 

In the system ( treatises ) on poison the stages of the working of poison 
( are stated to be the following ) : 

The first forking of poison causes horripilation, the next after that 
( causes ) perspiration and dryness of mouth, the next two ( workings ) pro- 
duce in the body change of colour and tremor J the fifth stage of working 
(gives rise to) restlessness of the* eyes, hoarseness of throat and hiccough, 
the sixth causes heavy breath and loss of consciousness and the seventh 
causes the death of the person who swallows the poison* 

Here ( the person performing the ordeal ) is to swallow the poison placed 
before Mahadeva ( an idol of S^iva ) by the judge who has observed a fast* 


" Now ( begins ) the method of the ordeal of Ma (holy water }. 

Pittoaha says : 

A man should be made to drink the water ( of the worship ) of that 
deity of whom he is a devotee ; but if he be equally a devotee of all deities 
( i. 8. if there is no special predilection in favour of one particular deity ), 
he should be made to drink the water of (the worship of) the Sun. The 
water ( of the worship ) of Durga should be given to thieves and to those 
who live by the profession of arms | but a brShmana should not be mad®, 
to drink the water of the Sun, 

Brhaspati { p. 318 v. 28 ) says; 
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, ■ fiating washed lihs weapons of that deity to whom the person charged 
is dayotedi he should be made to drinh three handfuls of that water, 
Narada ( p, 262 y» 81) says : 

Having snmraoned the person charged . and ■ having placed ■ Mm in a 
( cowdnnged ) circle facing the Snn, ( the judge ) should make hinir who has 
taken a bath, whose garments are wet and, who is pure, drink three handfuls 
.( of holy water ) according to the ritual . described before ( as common 
■ to aE ordeals )« 

■Nirada '( p; 262 Y, 82 )■ says 

Having worshipped that deity ( to whom the person charged is devoted) 
and having washed ( the image of that deity ) with water and having re- 
peated ( before the deity ) his wrong-doing, ( the judge ) should make him 
drink three handfuls (of the holy water). 

Here having observed a fast ( the previous day ), having in the forenoon 
Worshipped the deity ( that is a favourite with the person undergoing the 
ordeal), having taken the water used in bathing the ( image of the) deity, 
having performed ( all the details ) from the invocation of dharmm and ending 
with the placing of the writing on the head, the judge should invoke that 
water with the mantra that is given iu ( the section on ) the water ordeal. 
The person performing the ordeal also having recited the mantra by way of 
invocation as stated in the same ( section ) should swallow ( the water), 
Bfhaspati ( p. 318 v. 24 ) says : : , 

There is no doubt that if no misfortune is seen to visit him (who 
performs the kos'a ordeal) or his son, wife and wealth within a week or 
within two weeks ( from the day of the ordeal), he is innocent.^ 

( begins ) tbe Metbod of ( the ordeal of ) rice. 

Here Htamaha says: 

1 shall declare the method of grains of rice about which information 
is conveyed in (works) defining it. Grains of rice are to be given 
(as ordeal) in theft and in no other case® 5 this is settled. Grains of rice 
( S^dii ) and of no other corn should be made white (i.e. unhUsked ). (The 
judge ) should place, himself being purified, those ( grains of rice ) before 
the ( image of the) Sun in an earthen vessel, mix them with the water in 
which the image of the Sun is bathed and keep them there ( i. e. immersed 
in that water) for that night, having first of all performed on that night 
according to the s'dstra the rites beginning with the invocation (oidharma 
and other deities )* 

1. Compare Yaj. 2, 118 and l)h. S* KlSt* 4 — 6* tlihe period of seven day® 

applied to light offences. 

2. ‘Ihis is only illustrative. It only means that this ordeal was employed only 
where the disputes related to money* 

F* 83 ( test 



KafeySyana also says : 

In ( bli8 ordeal of ) swallowing fclie grains of rice immersed in the w^atir 
of the bath of the deity, ( the person performing it ) should be decided to 
be pure ( innocent ) if the saliya ( that ha spits) is nnmixed ( with blood ) 
and should be decided to be impure ( guilty ) if it be otherwise* 

Pitamaha ( = Narada p. 119 v. 342 ) says : 

( The judge ) should declare him to be impure ( guilty ) who shows 
blood ( in his saliva ), whose chin and palate are shattered, whose body has 
a tremor. 


Now ( begins )tbe inethod[( of the ordeal ) of the heated mass ( of gold ). 

tifcamaha says : 

1 shaU declare tli8 good method of the heated mam ( of gold ) in freeing 
(men from accusations ). ( The judge ) should have a round vessel of iron 

or copper or clay made, of sixteen ctTigulc^s (in diameter) and four ahgulas 
deep. He should get it filled with ghee and oil, weighing twenty ; 

'‘'when the latter (ghee and oil ) are well heated (the judge) should then 
cast in it a gold piece weighing a ifyidsaha*^ He ( the person performing 
the ordeal) should take out the heated golden ^dsalcot with the thumb and 
the fingers of his hand.^ If he does not jerk his fingers or there is no 
scalded skin ( when he takes out of the ghee and oil the heated piece^), he, 
whose fingers are uninjured, should be declared to be innocent by virtue of 
his righteousness* 

The same author ( Pitamaha ) describes another method ( of this ordeal 

He ( the judge ) being pure should put cow’s ghee in a vessel of gold 
silverj iron or clay and have it heated on fire* He should cast into it a 
beautiful seal-ring washed once with water and made of gold, silver, coi:)per or 
iron. When (the ghee) is full of whirling ripples and bubbles and when it is 
hot capable of being touched (even) with the nails, he should test it ( i. e, 
whether it has reached the boiling point) with a green leaf so as to produce the 
sound of ‘churu’® Then he should once repeat the following byway 

of invocation before it (the heated ghee) : Thou art, Oh ghee, the holiest thing 

1, According to l^amda ( yipidana 341 ) he should be made to spit on a leaf ol 
ahattha ox hhurjat 

2. A golden was equal to five krsnalas ( 

8. The forefinger and the middle finger were to be joined to the thumb in taking out 
the heated piece of goldi 

4. Thes five veres are also Isfarada ( pp, 119-420 VV. 344“-48 ), 

6. When ghee reaches the boiling point, if a green leaf were dipped into it, tlxere 
Would be a sound similar to the word This is the test for finding out whether thg 

ghee has reached the boiling point, 
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ih-sabrific8‘s, t&ou alrtj nectar? oh purifier; burn him ( the- person unrlergding. 
-ordeal )_if ,h8 be a sinner, be coohasice if- he be pure’. Then he (Ihe, judge) 
should make him (the person performing the ordeal)? who has fasted, who 
has taken a bath, who comes with wet. garments on, take out the' seal-ring 
from the midst of the ghee. Then persons who are (appointed to) super- 
vise ( the ordeal ) should examine his forefinger. That man is pure whose 
skin is not scalded ; otherwise he is impure (guilty ). 


Tte mettodi of ( ordeal by ) plougisbare* 

Brhaspati ,says ( p. 318 v. 28 ). 

The ploughshare ( ) is said to be of iron, weighing twelve palas 

and eight angulas long and four angulas broad. ^The thief should lick it 
once with his tongue when it is red hot* If he is not burnt, he establishes 
his purity (innocence ), if otherwise he loses ( be. he is guilty). 


Now ( begias ) tbe method ( of ordeal ) based on ( image or picture of ) 

Dharma. 

PitSmaha says 

I shall now describe the method of testing by means of DhaTfnd, and 
Adharma men who are guilty of causing bodily injuries, or who have 
monetary disputes or who desire to undergo penance ( for sins ). He 
should have prepared a silver ( image of) dharma and a leaden or iron 
(image of) adharma or he (the judge) should draw on hhurja (birch leaf) 
or on a piece of cloth dharma and adharma (respectively) of white 
and black colour. Having sprinkled { over the images or pictures) joatt- 
cagavya he should worship ( dharma and adharma ) with sandal 
paste and flowers. ( The image or drawing of ) dharma should be wor- 
shipped with white flowers and adharma should wear dark flowers. 
Having performed these rites and applied sandal-wood paste to them, he 
should place them ( in!iages or drawings ) inside two balls which are made 
of cowdung or clay. The two should be placed unseen inside an unused (i. ,e. 
new ) earthen vessel in the presence of gods ( idols ) and brahmanas and 
in a cowdunged and holy Spot. He should then invoke the gods and ioJa* 
pdlas as laid down already (in the section on rites common to all ordeals 
pv4:8), x4fter having invoked dharma he (the judge) should write on a leaf (or 
paper ) the subject matter ( of dispute or complaint ). * If I am free from 
guilt, may ( the image or drawing of ) dharma come to my hands^'-* 
( saying this ) the person charged should CLUickly catch hold of one ( out 
of .the two images).^ If he takes hold of dharma he is (to be declared), 

X, (I be fire things -with wliiob this is prepared are the dung, urine, milk, cuxdii| 
clarified butter of a cow* - 

% This procedure closely resembles drawing loti, 

^ P.85 (text)* 

ft M. 10 
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irmocent; if he fcahes hold of adharma he loses (i. e. he is guilty). 

. In this way has been briefly declared the testing ( of an accused) by 
means oldharma and adharma. 

Brhaspati" ( p. 319 vv. 30~33 ) says :— 

Dharma and adharma should be drawn on two leaves (respectively ) 
as white and dark. Having invoked them with mantras that infuse life 
( into images^ ) and with hymns like the Gayatra^ and others, 

he should worship them with sandalwood paste and with white and dark 
flowers. Hating then sprinkled pancagavya over them and having 
placed them inside clay balls of equal size, they ( the clay balls ) should 
be placed unobserved in a jar. Then ( the person performing this ordeal ) 
should quickly take out of the jar one of the bails. If dharma is drawn 
then he is ( to be declared ) pure and should be honoured by those who 
tested him. 

Now ( begins ) the procedure^ ( in sequel of the various items in this 
\ordeal ). Having drawn a %vhite image of dharma and a dark one of 
adharma on two leaves, having recited the mantra * am^ hrirhi hraum, 
ham^ yam, rosm, larti^ vam, s^am, sam, §am, hamso^^ the pranas ( life ) Of 
, dharma (may be present) here again having recited ^ the life of dharma 
is again established here’, having (ceremonially) endowed with life the painting 
of dharma, with these wards * may all the sense organs of dharma 
speech, mind, eyes, ears, smell and pranas (life-breaths) come here, 
happily dwell here long, svdha and having invoked ( dharma ) with the 
recitation of the Gdyatra sdmcm, if it be known, or if unknown, with the 
recitation of the Odyair% mantra together with the Vydh4is^ and ( the 
sacred ) syllable om, haying worshipped dharma and adharma with a white 
and a dark flower respectively, having sprinkled pancagavya ( on the paint- 
ings of dharma and adharma ) after uttering om^ having placed in two clay 
balls dharma with the white flower and adharma with the dark flower, he 
( the judge ) should place it in a fresh (unused) jar. The judgell should then 
perform the rites beginning with the invokation of dharma and ending with 
the homa to fire and should tie on the head of the person to be cleared the 
Writing containing the subject matter of dispute to the accompaniment of 
( appropriate ) mantra. The person to he cleared ( of guilt ) should say Mf 
1 am free from sin, may dharma come to my hand and should take out 


1. [Tliis refers to mantras that are prescribed lot prW^a^'^prati4thU ( infusing life os 
endowing with godhead ) of images. Tide notes to V. M* p* 112 

2. Vide Samaveda ( B. I. ed* vol. V p* 601 ) for Gayatra SUmmii. 

3. The whole of this pr ayocfa io the md oQQuxn verbatim in the Divyatattva oi 
Baghunandana* 

4. For these mystical words compare AgniputSna chap* 21 1 
5* The Vyahrtis are the mystic words *'bhuh< hhUvah, syah V 
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ttOM the ^ jar one of , the two (clay balls). If d harm a is I'akea -otitj i'hj 
bi-iH' )j.. he ■ iS' ( declared ) innocent. Then be should distribute- gif-ts«:, 

i©W' ( begin ) ©atlis, . 

Mann (8. 113) says' ■; 

A brahmana should be made ( this occurs above p. 39 ), 

Bfhaspati ( p. 315 vv. 6-7) says^ ; — ■ 

^Truth, riding animals and weapons, cows, seeds and gold, the feat' 
of gods and brahmanas, the heads of one’s sons and wife, these are said 
to be ( the forms of ) oaths always ready at hand where the matter ( in 
dispute ) is small ( not serious ). In the case of sdhasas ( heinous offenceS' 
or offences accompanied with force) and accusations (of mortal sins) 
ordeals are said to be' the means of purification ( i. e. of establishing 
innocence ). . 

YSjnavalkya ( II. 113 ) says 

There is no doubt that that man is pure on whom no formidable cala- 
mity due to God or the king befalls within fourteen days ( from the time 
of his taking the oath). 

Ohoram means ‘ formidable as in the MitaksarS ( it is said ) that slight 
misfortune cannot be avoided by human beings. Katyayana also says :~ 

"^That man who is not visited by any formidable calamity due to God 
or the king up to the fourteenth day ( from taking oath ) is to be regarded 
as pure by his oath. 

Vyasanam means * misfortune Ohoram means ‘ causing great affliction ^ 
since Vacaspatimis'ra^ and Smartabhattacarya ( i. e. Eaghunandana ) say 
that slight affliction is characteristic of ( human) bodies, Katyayana again 
says' >— 

If within two weeks ( from taking oath) there is contradiction ( with 
the oath ) shown by misfortune, he ( the king ) should by all means make 
the person charged to deliver the subject matter ( of dispute ) and a fine. 
If to the man alone (who takes oath or performs ordeal) and not to all 
alike, befall disease, fire, or the death of a near relative, he should be 
made to pay the debt and a fine. Fever, dysentery, boils, great pains in 

1, Compare with these Narada { rnadana 248-250 ) quoted above on p. 43. 

2, Vide the Indian Oaths Act ( X of 1873 ) for modern provisions as tc oaths and 
affirmations. 

3, Vaeaspatimis^ra wrote several works on dharma styled Cintamani, his VivSda- 
cintamani being a work of great authority in Mithila. He flourished towards the latter 
half of the 15th and in the first quarter of the 16th centuiy. Vide ‘History of dhama^ 
s astra ' pp. 399-405. 

88 ( text ), 
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„ the deep-seated bones, eye disease, disease of the throat, insanity, headaeh® 
and fracture of the arm**^'-4hese are the diseases of men which are ( lo. 
be regarded as ) due to ( the wrath of ) God. 

Daivam$amvdde means * in case of the death of a near relative and 
the like \ By the words tasyaikasya ( when it befalls him alone ) are ex- 
cluded epidemic diseases ( like cholera ) that affect a whole locality (at once). 
In this passage as the word tasya refers to the word ahhiyukta ( the per- 
son charged ) that already occurs ( in the preceding verse ), disease and the 
rest are an indication of defeat when they befall only the person charged and 
not when they befall his son or the like. That ( disease or the like indica- 
tion ) again must be great ( serious or formidable ) and not slight. This has 
been already said above. With this very idea Vacaspatimis^ra says ‘ the 
meaning is that disease and the rest that are peculiar to the person charged 
( and not common to all ) are indications of defeat It is therefore that 
the text mentions only the death of a near relative and not the disease of a 
near relative, 
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: The lieteriiiEatioi of Itritage.^^^^ 

; ^Now ( begins the discussion of ) ownership that is useful in the deter- 
fnination of Say a and the like. And that ( ownership ) is a kind of capacity 
arising from purchase, acceptance ( of a gift ) and the like. That purchase 
and the like are the causes of ownership is understood from worldly usage 
alone and not from sastra ( alone ), since it ( the notion of ownership ) 
is seen even among those who are ignorant of s^astra and since it is more 
cumbrous to suppose that ownership springs from ( the prescription of ) sastra 
( than the other theory ). BhavanStha® also in his work called Nayaviveka 
says the same thing. As to the text of Gautama ( Dh. S* 10. 39-4:2) 
® ownership ( arises ) by fiktha ( heritage ), purchase, partition, seizure ( of 
things unowned ) and finding ( of hidden treasure &c, ) ; in the case of 
brahmanas, what is acquired (by gift) is an additional (source of ownership), 
in the case of ksatriyas, gains of conquest ( are an additional, , source ) and 
wirw/a ( profit making and service) ( is an additional source of ownership ) 
in the case of vais'yas and s^udras ( respectively ) \ it merely repeats the 
sources ( of ownership ) that are already known from ordinary worldly life.® 
People employ the word ^ihtha to denote that which becomes one’s own by 
the mere extinction of the (previous) owner s property therein. The 
word fh^tra ( mere ) is used ( in the above definition of Tihtha ) to exclude 
purchase and acceptance (from the denotation of Hktha^ ). In this passage 
( of Gautama ) the word Hkiha is capable of denoting such an extinction ( of 
ownership ) only, since it is mentioned along with ( other ) means of owners 
ship such as purchase and the like^ and on account of the maxim ‘ ( the 

1. Wketker the question of ownership (over a thing) is understood from s'astra 
alone or from the usage of worldly people is a subject very elaborately discussed in the 
Kit. The Smrtisangraha and Dhares'vara held the former view, while the Mit., the Vir. and 
most writers support the latter. Yide notes to Y. M. pp. 114-115 for a statement of the 
reasons given by both sides for their views. 

2. He is a mimahsaka who wrote a commentary on S^abara’s Bhasya. As the 
Smrticandrika quotes him, he is earlier than 1160 A. B. Yide p. 480 of the notes to Y.,M. 

5. !fhose who say that ownership springs from s'astra rely upon Gautama’s text as a 

support. They argue that if ownership were Gautama need not have written an 

elaborate passage. To this Nllakantha gives a reply in the following rather elaborate passage. 
Several digressions come in while Gautama’s text is being expounded. AnuvSdaka ( that 
merely -repeats ) is opposed to vidMyaka ( that prescribes ) , Yide notes to Y. M, pp. 164, 368 
toT vidM md muv^da* 

4. In the case of riktha the moment the previous owner dies his son or grandson 
becomes owner without any further act. In the case of a gift or purchase, the donee or the 
purchaser must do some act ( such as accepting the gift or taking possession &c. ). 

6, The argument briefly is this : — riktha in popular parlance means ‘wealth which 
becomes one’s own on the death of the previous owner.* But in Gautama’s sutra ‘ purchase, 
partition &c, ’ are means of acquiring wealth and wealth itself. Therefore riktha which 
is associated with them must also convey ‘means of acquiring wealth’ and not wealth itself. 
In the ordinary popular meaning of riktha two notions are combined viz. wealth and mere 
.extinction of previous ownership as a^means of acquiring it. Out of these two in Gautama’s 
text we must understand the latter as the meaning of nUJia^Yid^ notes to Y. K. pp, 116*11-7. 

* ^ 
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apprehension of a thing does not arise ) unlesn the attributes of the thing 
are ( first ) apprehended^ \ . , 

DharesVarMrya^ and the author of the Smrtisafigraha say * par® 
tition generates ownership for the sons and the like in the wealth of the 
father, which ( ownership), while the father was living, did not at all exist 
before in the sons^/ But this is not correct ; since by such texts as * by 
birth itself { sons ) acquire ownership over wealth it is conveyed that the 
birth of a son by itself produces over the father’s wealth ownership which ii 
limited by the relation of sonship and since Yainavalkya ( II, 121 ) says : ^ 

The ownership of both father and son is the same in land acquired by 
the grandfather, in nibandha^ &nd in chattels. 

1. Tide notes to Y. M. pp. 117-llS. When we say ‘Daiidl purusala' we cannot 
eorrecfcly apprehend the man ( the vise-fya ) unless we drst understand danda ( stick ), 
which is an attribute of the man. Pdktha in popular parlance eonveys two notions viz. 
wealth ( the tniesya ) and extinction of ownership as the means ( the attribute of that 
wealth ). Therefore when we understand the latter ( i. e. the attribute ) we can understand 
the whole notion of riWia, i, e, the first notion that strikes one when the word riktha is 
used is the extinction of former owner’s ownership and therefore that is the primary mean* 
ing of the word in dautama’s text. 

2. Dhares'vara is king Bhoja of Dhara, one of the most famous patrons of literature 
in India. He reigned between 1005 and 1055 A, D. Vide ‘History of Dharmas'astra.’ pp. 275* 
279. He is quoted by the Hit. 

8, There were two views, vu. that" ownership arises ( first ) on partition of what did 
not belong to a man before that date or that partition tak.es place, of that which already 
belonged to one’s self f though Jointly with others ). The former is the view of BhSresWara 
and llinutavahana, the latter of the Mit. and a host of writers. The lines ‘BharesVara- 
carya ...correct * are quoted in Bai Parson v Bai Somli I. L. B. 86 Bom. 424 at p. 429 where it 
is said that the contrast between ‘ by birth ’ and ‘ by partition ’ is significant, because there* 
in lies the root idea or basic principle of the coparcenery system as distinguished from a 
tenancy in common. 

4. This text is attributed to Gautama by the Mit< and several other writers and is 
variously read, wdiile JimutavShana, Apararka do not refer to it and a few writers like 
S'rSkrkna.Tarkalarhkara say that it is spurious. It is not found in the printed Gautama 
Bh. S.“ Vide notes to V. M. pp. 119-121 for details. 

5. The words * by birth chattels ’ are quoted in Jugmohandas v. Sir Mangaldas 

I. L. B. 10 Bom. 528 at p. 647. ‘ Pitamahopatta * is rendered as ‘ received from the grand- 
father’ by Mandlik at p. 32 but on p. 43 as ‘acquired by the grandfather ’. Telang J. in 
Apaii y. JRafuchandra T, L. B. 16 Bom. 29 at p, 60 translates as above. Vide Samalbhai 
V. Someslwara I, L. E. 5 Bom. 38 at p. 40 where it is said that ‘ an ancestral trade may des* 
cend like other inheritable property upon the members of a Hindu, undivided family 

6. The word nibandha means a grant of a fixed payment at stated times such as a 
year or a month to a person or temple, generally under the orders of a king, such as so many 
betel leaves out of each load of betel leaves sold &c. Colebrooke translated the word as 
^ corrody but, as was observed by their Lordships of the Privy Council in JfaJzarawa 
Fattehsangji v, Dcssai Kallianraiji L. B. i I. A. p. S4i 61 it was not a very happy translation of 
it, since ‘corrody’ a word of medieval origin, properly signifies a pecnliar right viz. the grant by 
the royal or other founder of an abbey of certain allo'wances out of the revenue of the abbey in 

' favour of a dependent or servant’. Yide the Collector oi Thmia y Hari 8itaraml,Tj, 'B>^ 6 
Bom. 546 ( P. B. ) at pp. 555-"559, Lakshmandas v Manohar I. L. B. 10 Bom. 149, Jatindra 
Mohan v Ghanashyam 60 Cal, 266 at p. 271 for various definitions of nibandha* Vide Colle-> 
'ctor of Thana v Krishnanath I, L. B. 5 Bora. 322 at pp, 381-S82 for a disougsioa of what was 
Included in • - - 
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"'lis cannot be said tbat this ( text ) conveys that the cans© of the pro* 
duotion of ownership is the death of the grandfather and not the birth of the 
son,^ since (if that view were accepted ) there would arise the unacceptable 
result, that^ a grandson not born at the death ( of the grandfather.) , would 
have no ownership ( in what was his grandfather’s property ). Eeaily speak-* 
ing, the word pitamaha ( in Yajnavalkya’s text ‘ bhlrya pitimahopatta ) is 
not intended ( to be taken literally ), because otherwise it would follow that 
there is absence of equal ownership (in father and son) in what is ac* 
quired by the great-grand-father or the like, and because it ( the word pitm^ 
muha) is an attribute of the anuvddya * ( the subject ). to the text 
of Devala.^ 

When the father is dead? the sons should divide their father’s wealth, for 
as long as the father who is free from any defect ( bodily or mental ) 
lives, there is absence of ownership in them. 

The first half ( of this verse ) only enjoins the time of parti tion^ as the 
potential termination is found ( in the ^ibhajeyuli ), -while the latter 
half only commends the time ( of partition laid down ) and indicates that the 
sons are dependent, but is not to be construed as laying down absence of 
ownership ( in them during the father’s lifetime ^ )* This ( interpretation ) 
explains the text of S^ankha also viz. ‘ while the father is alive, the sons 
should not divide the riktha and also whatever might have been acquired by 
them after (they were born); sons are not entitled (to separate in the father’s 
lifetime ), as they are not independent ( of him ) in matters of wealth and the 


1 This is directed against those who, like Jimutavakana, hold that ownership even 
in ancastral property arises not by birth but on the death of the in-evious owner. Yide notes 
to Y. M. p. 121. 

3. The word anuvadya means * subject about which something is to be enjoined and 
is contra-distinguished from ( predicate or what is to be enjoined ), In the text of 

YSjfiavalkya what is to be enjoined is egual ownership of father and son. The subject { anu^ 
vtidya ) of which this is enjoined is bhu ( land ). FitamahopWki is only an attribute of the 
subject &72W and forms no part of what is enjoined with reference to bJm. Hence it is not to 
be taken literally, but only illustratively. So nothing turns on the mention of pitamaJia 
( which stands for ‘ ancestor }’«and that passage says nothing about the death of the yitamaJia, 
Yide notes pp. 121-123 to Y, M* for further explanation and the two other w^ays in which 
Yajiaavalkya’s verse is explained in the Dayabhaga. 

3. This text of Devala is a sheet anchor of the Dayabhaga theory® 

4. The potential is used in laying down vidliis. In the w’-ord vibhajeyiih ( should 

divide ) w^c have the potential termination and so that portion enjoins a rule. What follows 
gives the reason and so is a mere arthavada and not to be taken literally. Yide tTaimini 
I. 2. 26-30 ( hetuvan — nigadadhikarapa ). Arthavada only expatiates upon or recommends 
a vidhi, Hllakanyia draws a distinction between Bvatva ( ownership ) and svatantrya ( abso- 
lute power of disposal ). A w^oman owns her she has no svatantrya over it ( exoe» 

pting ) during her husband’s life-time* ^ 

*F«00( test). , . ■ 
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^performance of dharma ( religious duties^ )\ Here the mention of 
dependence ( in the latter portion of the passage ) that immediately follows 
the prohibition contained in the first part serves as its arthamda ( commen- 
datory sentence ). The construction of the passage is ‘ yadyapi iaih pad cat 
udhigatam ' ( whatever was acquired by them after birth). * * means 

‘ by the sons ’ J pas' eat means ‘ after birth ’• adhigatani means * acquired 
by acceptance ( of a gift ) and the like The real purport is; nobody dis” 
putes- that there is ownership (of the sons) in what is accepted by the sons (as 
a gift ) ; even as to these latter there is dependence ( of the sons ), how much 
more so with reference to what is acquired by the father, xind this depend- 
ence ( of the sons on their father ) has reference to partition, such religious 
rites as are hdmya^ ( voluntary ) and engaging in- trade. It is therefere 
that Harita says, * while the father lives, the sons have no independence as 
regards the receiving and giving of wealth, as regards partition and censure 
(of servants) \ The words 'addnavisarga' (receiving and giving) indicate (all 
kinds of ) transactions, x^ccording to Madana, dhsepa means the reproving 
of female slaves &c. \ k% for the text^ 

The father alone is the master of everything, gems, pearls and corals? 
but neither the father nor the grandfather is (the master) of all immoveable 
property 

1, Vide notes to V. M. pp. 122—123 for various explanations of the text ol S'ankha. 
Here the words up to ‘ should not divide * contain a prohibition and so imply an opposite 
vidhi and the rest merely expatiate upon, recommend and give a reason for the preceding 
prohibition, just as in the text of Bevala, 

2, Eeligious rites are nltya { obligatory, like sandhyavandana ), nainditika ( to be 
performed on particular occasions only, such as those on the birth of a son) and kmnya 
( to be performed voluntarily if one desires a certain result, such as putresti for one who 
desires to have a son, ) 

B. This verse is ascribed to Narada by Apararka, to Yaj. in the Dayabhaga and is 
cited in the Mit. without the author’s name. This verse is vaiiously interpreted. The 
Dayabhaga holds that this refers to the property of the grandfather, that after the grand- 
father’s death the father cannot alienate immoveable property received from the grandfather, 
but that the father can make a gift of ancestral movables. According to the Mit. this verse 
favours the theory of son’s ownership by birth and only authorises the father to make a 
gift of ancestral movables through affection ( gems, pearls being illustrative ). Nllakaptha 
’ goes further and says that the father cannot make a gift of ancestral movables but can only 
regulate their wearing by members of the family. In Lakshman Dada Y, liamclmidr a 
Dada I. L. B, 1, Bom 561 at p..567 the verse * the father alone is the master ’ &c. and the 
comment of the Mayukha thesebn is aqoted land it is said that the May ukha limits the 
power of the father even more strictly than the Mitaksara and it was held that a Hindu 
father who has two undivided sons cannot, whether his act be regarded as a gift or partition, 
bequeath the whole or almost the v/hole of ancestral moveable property to one son to the 
exclusion of the other. Vide the same case in I. L. E. 5 Bom. 58 (P. C.), In Jugmohandas v^ 
■ Sir Mangaldas 1, L. B, 10 Bomi 528 at p. 548 the above verse and the comment of the 
Mayukha thereon are jquoted. Vide V; Mankorebai 29 Bom. 57 at p. 62 for reference 

to M aydkha. Vide 24 Bom. 647 (=2 Bom. L. B. 478 ), 39 Bom. 693, 49 I, A. 168 for other 
oases of of gift or bequest by the father or managre, . . ^ 
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^Thab text- signifies only fchis fchab fclie fafelier is independent only in tilia 
matiber of fche wearing of ear-rings, rings, bub ib dees signify bbab the father is 
independent as regards the gift of these nor is it meant to exclude the birfeh 
of a son as giving rise to ownership. This very meaning is suggested also by 
the mention (in the above versej of gems and the like that are nob destroyed 
by mere use^. Hence in the text 

Though immoveables and bipeds ( slaves) may have been acquired by 
{ the father ) himself, there is no giving away or selling them without 
convening (consulting) all the sons 

there is a prohibition only of gift, sale and the like and not of their en* 
joyment. Therefore the prior undefined ownership of several brothers and 
the like is clearly defined by partition. According to ^some, by the extinc- 
tion of prior (joint) ownership over the wealth that is collected in a mass, a 
new ownership different (from the prior joint ownership) is created ( hy parti* 
tion ) in a portion of that (the w^ealth jointly owned in a mass). But, since 
there is ciimbrousness in the hypothesis of the extinction of prior ( joint 
ownership ) and the creation of a new owmership, it is more proper ( to say ) 
that ( ownership ) w^hich previously ( io partition ) existed in an indetermi- 
nate ) portion ( of the things jointly owned ) is made known by partition as 
subsisting in definite things. 

Now to return to the matter under discussion®. According to some, the 
words (in Gautama’s text, 'brdhmanasya adhikam labdham mean that what 
is acquired by acceptance ( of a gift ) is productive of more fruit ( of greater 
merit) to the brdhmana; but it is better (to interpret those words as meaning) 
that this ( acceptance of a gift ) is an additional source ( of ownership ) for 
a brahmana alone and similarly conquest and the like are (additional sources of 
ownership) for ksatriyas and the rest. Even in the case of conquest, 
ownership arises in the conqueror only as regards those things such as houses, 
lands and chattels wherein the conquered had ownership. But where the 
conquered was only entitled to levy a tax, there the conqueror too is entitled 
to that ( tax ) alone and not to ownership. Therefore it is said in the sixth^ 


1. The idea is that the father has the absolute right to regulate the wearing of gem^ 
and the like by members of the family and that by the father exercising such power, the sons 
are not affected in any way as they are not lost to the family. 

2. This refers to the view of Baghunandana in his Bayatattva, Vide notes to V. M. p.l25* . 

3. The author digressed into the question whether ownership was by birth and 
reverts to the question whether the text lof Gautama *( ownership arises &c. ) supports the 
view of ownership being lauMka or being understood from S'astra alone. 

4. The sutra is Jaimini VI. 7. 3 ‘ the earth is not fit ( to be given away in the 
Visvajit sacrifice } since it is common to all. * Mandlik takes ma^dala in a technical 
sense, viz, circle of twelve kings ( vide Manu VII. 155-156 ), but that meaning is inappli- 
cable here, particularly as the word mandalika is placed in contradistinction to sarvabhauma 
and as mandala means in inscriptions a country { vide Indian Antiquary vol. 15. p. 107 and 
notes to y, M. p» 126 ), The S'ukranltisara defines a mSpdalika as one whose ‘revenue i» 
above three lakhs and below ten lakhs, 

* 01 ( teaet ), 

V* M* 11 
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( chapter of Jaimini’s Plrvanairoahsasitra ) that the whole earth cannot be 
gifted away by the eraperor and a country by a feudatory chief. The 
ownership in the several villages and fields in the whole earth or in a 
country ( inandala ) belongs to the holders of the land alone, while kings are 
entitled only to collect taxes ( from them ^ ). Therefore when now 
( kings ) make what are technically called gifts of fields, no gift of land ( the 
soil ) is really effected, but only provision is made for the maintenance 
( of the donee on the tax which is alienated to him by the king). Where 
however houses and fields are purchased ( by the king ) from the holders 
( thereof ), he has also ownership in them and therefore he secures the merit 
of the gift of land ( in such cases). Nirvistam ( in Gautama’s text ) means 
‘ what is acquired by agriculture, money-lending, trade and rearing of cattle 
and what is acquired by service, since the lexicon ( of Amara ) says that 
the word %iTve$'(t means ‘ hiring for service and enjoyment ’. BhM ( in^ 
Amara’s lexicon ) means ‘ service ’ and hhoga (enjoyment ) means ‘ money 
lending and the rest ’. Here the first ( meaning of nirvista viz. money 
lending &c. ) is ( an additional source ) in the case of vaisV^s and the 
second (viz. service ) in the case of s%dras. Hence that purchase and the 
rest are sources ( of ownership ) follows from ordinary worldly affairs ( and 
not from sastra ). It is in this way that the popular convention of owner* 
ship in the calf born of one’s own cow becomes consistent; but this would 
not be so if the sources of ownership were to be understood from s dsira 
alone, since s'^dstra does not tell us that being born of one’s cow is a means 
( of ownership ). 

( An objector urges ) it would follow that there is ownership over one’s 
sons and daughters since they are born of one’s wife, just as ( there is owner- 
ship in the calf) because of its birth from one’s own cow* If it be said 
that this ( that is urged as an objection ) is an acceptable proposition, then 
it would be in direct conflict with the conclusion established in the sixth 
( chapter of the Plrvamnnansasltra ) that, although it would seem to follow 
that daughters and sons should be given away (in gift ), as the gift of one’s 
all is enjoined ( by the Veda ) ‘in the vajit sacrifice one gives one’s all’, 
yet daughters, sons and the like ( relations ) cannot be given ( by way of 
gift in Vis‘'vajit ^ ). ( This objection ) is not ( proper ), as there being 


1. This embodies an important proposition that the state is not the owner of all 
lands, but is onh^ entitled to levy a tax. 

2. In the Purvamimahsa-sutra VI. 7. 1-2 there is a discussion on the vcdic text * in 

the Vis' vajit &Cj where the conclusion established is that one’s parents and so other 
relations cannot be gifted away, but onij^ such things of which one is absolute master 
( prabhu ). As regards the question whether there is ownership over wife and children the 
Mit. and Mayiikha differ. The Mit. says that there is ownership over one’s wife and children 
( on Yaj. 2. 174 ), while the Mayukha repudiates this doctrine. Both, however, are agreed 
that wife and children cannot he the subject of gift, the Mit. saying that it is so because 
there are special texts piohibiting the gift of them and the Mayukha saying that the gift 
cannot be made because there is no ownership over them, The Vir. follows the Mit. Vid® 
notes to V. M. pp. 127-128. In Kalgmda v. 11 Bom. L, B,797 at p, 812 the words 

of the Mayukha ‘ there being absence of ownetship... born of her ’ are quoted. 

^ P, 92, ( text ), 
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absence; of ownership over one’s wife while Ihere is ( owership) in .a coWj 
there is no ownership over the offspring born of her, ( the wife); and 
(further) in worldly experience being born of what is the subject of ownership 
is alone understood to be the cause of ownership ( in the things produced);. 
If it be urged (as an objection) that there is ownership in the wife also 
on account of accepting her (at the time of marriage when she is given away^)j 
(the reply is that ) this objection is not proper, since there being ab- 
sence of ( ^the privilege of ) accepting a gift for ksatriyas, there will be 
no ownership over their wives and therefore there will be none even in the 
children born of them. Therefore ( i. e. for this very reason ), since it is 
only a person of the same caste that can be adopted as son on account of 
the text ( of Yaj. II. 133 ) ‘ this rule propounded by me applies to ( the 
twelve kinds of) sons that are of the same caste ( with their father ) 
the acceptance of a son in adoption, so far as the ksatriyas are 
concerned, can only be in a secondary ( or figurative ) sense Nor Is it 
possible to take acceptance ( of a son ) in the primary sense even as 
regards brahmanas, since in that case ( i. e. if acceptance be understood 
in the primary sense with brahmanas and in the secondary sense with 
ksatriyas) in the texts enjoining that ( i, e. adoption of a son ) there 
will be conflict inasmuch as ( the same word acceptance ) will have 
been used in two different senses at the same time. Nor can it be. said 
that the rite of acceptance of a son ( in adoption) is permitted only to 
brahmanas and not to ksatriyas and, the rest, since from the words of 
S'aunaka and others such as ‘ a daughter’s son and a sister’s son are given 
( in adoption ) to a s'ldra % it is understood that they ( i. e. ksatriyas and 
the rest) are entitled to perform that ( the ceremony of adoption ). Simi- 
larly in the case of the marriage of a brahmana with the daughter of a 
ksatriya ( and the like ) in the hTahma form? both the gift and the accep- 


1. In the Grhyasutras marriage it said to be the gift of the bride whose hand the 
bridegroom accepts. Vide As' valayana Gr. S. L 6. 1. and I. T. 3. 

2. According to Mann 10. 75 and 77, acoeptanoe of a gift, teaching of the Vedas and 
officiating as priests in /a sacrifice were the peculiar privileges of brahmanas alone. 

3. The texts on adoption speak of the of a son e. g. (Mann 0. 168 ‘ whom the 

mother or father gives with water <S:c. ). A ksatriya can adopt only a ksatriya according to 
the text of Yaj. ( II, 133. ), But a ksatriya cannot accept a gift. Therefore when it is said 
that a ksatriya boy is to be given and accepted by a ksatriya the word ‘ acceptance ’ cannot 
apply in'the case of ksatriya in its primary sense, but only in a figurative sense. The texts 
that enjoin adoption ( like Mann’s) are applicable to all castes. Therefore it will have to be 
said that the same word for acceptance is used in two senses in the sentence, in the primary 
sense when applying to and in a figurative sense when applying to ksatriyas. 

But this is not a legitimate method, since the Purvamlmaiisa-sutra ( I. 8. 23, I. 4. 8. and 
III. 2. 1. ) says that in one vidhi text, the same word cannot be used in two senses. 
Hence it follows that the word acceptance is used in a figurative sense ( in adoption ) as 
regards brdli^nanas as well as ksatriyas. Vide notes to V. M. pp. 129— ISO. There are three 
vrttis ( functions ) of a word, dbhidha [ ), laksana ( secondary sense ), vyanjana 

( suggestive sense ), 
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fcance ( of fche girl ) would have i;o be admitljed fco be in a figurative sense 
and in other cases ( viz, marriage of a brahmana with the daughter of a bra- 
hmana) both (gift and acceptance ) would have to be admitted to be in the 
primary sense~thus there will be conflict inasmuch as two senses ( of the 
same word in the same rule) will have to be resorted ^ to. That the 
brahma and other forms of marriage are in vogue among hsairiyas is not 
disputed by any one^. "^Therefore the revered Mis'ra ( Parthasirathi* 
mis'^ra ) says in Mb TaifitTaratna^ that the gift of a son and the like is 
to be understood in a figurative sense. Nor can it be assumed from the 
popular use of such language as ‘one’s own wife, sons and daughters that 
there is ownership in them, since ( the use ) of that word ( viz. sva ) can be 
also explained as expressing ‘ relationship ’ as in ' one’s own father, one’s own 
mother^ and the like. And the word ^ sva* does possess the power of ex- 
pressing relationship also, since the lexicon ( of iimara ) says “ BVa when 
masculine is used in the sense of ‘ relationship * or ^ one’s self ’, in all the 
three genders in the sense of * what belongs to one ’ and when not in the 
feminine ( I e. in masculine and neuter ) it means ‘ wealth As to the 

1. This doctrine of the mimamsa. is referred to in Bhimacarya v. Bmnacarya 11 Bom. 
L. B. 654 at p. 661 ( = 33 Bom. 452 ), TuJmram v. Narayan 36 Bom. 339 at p. 356 ( F. B. ), 
6 Cal. 119 at p. 126 ( F. B. ). 

2. The whole discussion is started for showing that there is no ownership in wife and 

children. Hllakantha cites the illustration of an adopted son and argues that there at least 
the gift of a boy and acceptance are not meant to be literal, but in a figurative 
sense ; similarly in ‘marriage also, the acceptance of a girl by the husband is not 
like that of a chattel, but is only figurative. If a ksatriya married a ksatriya girl 
in the Brahma form, he being a ksatriya is not entitled to accept a gift ; so 
though the essence of the Brahma form according to Manu (111.27 ) and others is 
the gift of the girl, there can be no acceptance by a ksatriya in the primar\' sense. Hence 
in the daughter born of such a marriage there can be no real ownership { as there is none in 
her mother ). Therefore if a ksatriya gives his daughter in marriage to a hraJnnana, the gift 
(ddna) is also figurative and therefore, the pmfif/m7ia ( acceptance) also is figurative. 
But if a hrTihamana gives his daughter in marriage to a brahamana, both gift and acceptance 
will be in the primary sense. Therefore in the general rule about iha brahma form 
which is applicable to the three classes, the words gift and acceptance would have to be used 
in two different senses, which is condemned by all rules of interpretation. Hence both gift 
and acceptane m,ust be regarded as figurative in all cases of marriage. The author brings 
in the 6rd7waa form, because it might be argued that in the raJfSttscT. form as the girl was 
forcibly carried away ( Manu III, 33 ) the husband became her owner. Modern decisions 
also hold that the presumption as regards marriage in the three higher classes and even 
among respectable S^udras is that the marriage Is in the 7)ra7iwa form. Vide Jagannath 
Eaghunathv, Narayan ^4: Bom, 55$ 660, 

3. The Tantraratna is a work of PSrthasarathi-mis'ra, wherein he explains passages 
from S'abara and Kumarila. He flourished before 1150 A. D. and after 900 A. D. as he is 
q^uoted by Halayudha in His Mimaiisa-sarvasva and is himself later than Vacaspatimis'ra, 

98 (text). 
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gift} of a person born a: slave i}hai3 ■■ is .mentior!..ed in the ' sixtb’^ ( diapter of 
the Pllrvammiahsa ), that is a questionable proposition, since, there being ah'” 
sence of ownership in his mother, she cannot be in the primary sense the 
subject of gift, acceptance or sale and therefore there is with greater reason 
the absence of that ( ownership ) in the person born of her as a slave. Let 
this digression pass* 

Now (begins) heritage. { heritage ) means wealth that is not 

re«nnited and that is liable to be partitioned. Asct'iibSfistGi ( not re«united ) 
is used ( in the definition of daya ) for excluding ( from daya ) wealth that 
is brought together into a common fund for the sake of profit and the like, 
since the expression dayabhagd ( partition of heritage ) is not used to de- 
note the division of wealth after it is lumped together by merchants ( for 
trade). Similarly that wealth also which is brought together by the techni- 
cal re-union that will be explained below ( in the section on re-union ) is ex- 
cluded ( from daya )* Therefore it is said in the SunfUsangraha : 

Wealth which comes through the father and also that which comes 
through the mother are described by the 'word daya ^ the partition of that 
(daya) will now be expounded. 

And in the Nighantu ( it is said ): 

The wise describe as daya the. father’s wealth that is fit to be^ 
divided. 

The word (father) is used (in the above definition of daya) as in- 
cluding all relatives whatever.^ . . 


1. In the sixth chapter of Jaimini’s sutra, or in the bhasya of S^abara thereon or in 
the Tantravartika of Kumarila nothing is said abont the garhliadam ( the |)erson born of a 
slave). Nilakaiithft is not probably referring to these original sources, but to some later works. 
The only place whore this subject occurs in the Gth chapter of Jaimini is VI, 7. 6 where 
the conclusion is that a s'udra who, following the rules of smrti ( as in Mann I. 91 ), serves 
persons of the three higher castes, cannot be given away by way of gift in the Vis'vajit sacri- 
fice, \Yhat is meant by patMuduM is not quite clear, Narada ( abhyupotyasbis'rusa 2G- 
2S ) speaks of 15 ddsm, but the ^ term garhhadnsa does not occur therein, Most probably his 
first variety grkajdta is the same as garbhad'dsa. When a person keex)S a concubine ( dus? ) 
and a sou is born of her, he may be styled garUmdasa, But the person who keeps her has 
110 power to make a gift of her or sell her and so the illegitimate son born of her cannot 
be given away by the putative father. Khaiidadeva in his comment on Jaimini VI. 7. G 
does say that ‘ garbJiaddsa and the like may form, the subject of gift in Vis/vajit But 
'Khandadeva is later than Nilakantha, who is probably referring to some predecessor of Khanda- 
deva holding similar views. Vide notes to V. M. pp. 1*32-33 

2. If a person has on only son and then he dies, the wealth is not to be divided and yet 
it is daya, as it is fit to be divided, though not actually divided. It is not clear what work 
is referred to as Nighantu. The iiassage from the Smrtisangraha is quoted in Bai Parson v. 
Bai Somli 3G Bom. 424 at p. 427 and is explaindd at p. 433, where the Nighantu also 
is quoted. 

3. The word pitr is used illustratively and stands for any person from whom 
property may be inherited on the ground of relationship. 
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This daya is of fiwo kinds, sapratibandha ( obstjrucfced ) and apraii^ 
bandha (unobsfcmcfied). That; is s<3&pTO^'^6a'3^^ifea where the life of the 
owner of the wealth or that of his son and the like (i. e. grandson and great-*- 
grandson) is an obstacle (i.e, is interposed between the claimant and that 
wealth), for example, the wealth of the paternal uncle and the like (as 
regards the nephew and the like) : but where ownership accrues to sons and 
the like solely by relationship to the owner independently of any other means 
( source ) of acquiring wealth, that is apratibandha ddya^ for example, 
the father’s wealth. Here ( ends the discourse on ) the nature of daya, . 

the partition of that (i. e of daya). Narada (p. 188 

y. 1 ) describes it; 

Where a division of the ^paternal wealth is arranged by the sons, that 
is called by the wise ( parti tion of heritage), which is a title of 

law (out of the eighteen titles). 

Putradh (by the sons) is indicative of (i. e. inclusive of) also grand-* 
sons and the like; pitryasya ( of the father ) includes (that) of the 
grandfather and the like. Madana ( the author of the Madanaratna) has 
the reading pitryddeh (for pitTyasya) itself (meaning wealth of the 
father and the like ). Here is declared the character of the partition of heri- 
tage. Even in the absence of common (family ) property, a severance ( of 
interest ) does indeed take place also by a mere declaration in the form ‘ I 
am separate from thee’; for, severance is merely a particular mode (or state) 
of the mind and this declaration only manifests that ( mode of the mind^)* 

Now ( about ) the time of partition. Manu says (IX. 104) : 

iVfter (the death of) the father and the mother, the brothers, having met 
together should divide equally the paternal (i. e. ancestral) wealth; for 
while (the parents) are alive, they (the brothers) have not power (over it). 

Though ths particle ca ( and ) is used ( in the verse above) it is not 
intended that the death (of both parents) should have taken place (before parti- 
tion). Hence the smtiisangTaha ( as quoted ) in the Madanaratna says : 

1. Vide V. ManwM I. L. E. 23 Boni. 608 at p. 611 for legal incideuts of 

paternal wealth and self-acquired wealth. The verse of Narada and remarks of the Maj^ukha 
thereon are quoted in Ponappa Pillai Y^ Pappuvayyanga¥ J.’Xj, %, 4 Mad. 1 ( E. B. ) at p. 49. 

2. This text declares that an unequivocal declaration of intention to separate 
effects the severance of a member from, the joint family. YtdiQ Pandit Snr a j Narain 
Y, Iqbal Namm L. E. 40. I, A, p. 40. ( = 35 All 80 at p. 87 ) for the same proposition. 
SouneJararyan v. Arnnachalam 39 Mad. 159 ( E. B. ) at p. 169 and Girjabai v. Sadshiv 
43 Cal. 1031 at p. 1046 {=43 I. A. 151 p. 160 ) in both of which this passage of the Mayukha 
is quoted. There are numerous cases on the question as to what constitutes unequivocal 
declaration of intention to separate and as to the presumptions about the status of other 
members- when one separates. Vide 44 I. A. 159, 19 Bom. L. E. 642. ( =39 All 496 ), 49 I. A. 
385 and 168, 50 I. A. 192, 50 Bom. 815 ( = 28 Bom. L. B. 1446 ), 61 [I. A. 163 ( = 5 Lahore 
92 ), 62 I. A. 83 ( =48 Mad. 254 ). 

• P» 94 ( text ), 
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. Parfcifeion of paternal wealfcli may take place , even when the mother is aliyes 
' since the mother in the absence of her lord '( the father of the family ) 

, has no, independent ownership. Similarly partition of the 'mother’s w^ealtli 
also takes place, while the father is alive, since the husband is not the 
lord of stHdhana ( woman’s peculiar property ) when she has her issue 
'/living- ‘ ^ 

Brhaspati ( p. 369 v. 1. ) states an exception^ to this; 

On the .death of both parents partition among brothers is propounded ( in 
the texts ); it ( partition ) is declared ( i. e. permitted ) even when both 
are living, if the mother is past child-bearing. 

'^'Narada ( p. 189 vv. 2-3 ) says : 

Hence after the ( death of ) the father the sons should divide 
equally the ( father’s ) wealth, when the mother is past child-bearfng and 
the sisters have been given away ( in marriage ), or when the father’s 
sexual desires are extinguished or when the father’s interest ( in worldly ) 
affairs ) has ceased^ 

‘Eamana’ means ‘sexual desire’; uparatasprhah means ‘become indifferent 
to worldly affairs The clause praUdsu bhagimsu ca ( and when the 
sisters are given away ) is ( to be taken as ) qualifying both mjonivfUi 
( the cessation of menses in the case of the mother ) and 'ramananivfUi 
( cessation of sexual desire in the father ) like { the pupil of ) the crow’s^ 
eye. Gautama { 28.1-2 ) says ‘ilfter the ( death of the ) father, the sons 
may divide ( paternal ) wealth, or while the father is alive ( they may 
partition ) if the mother is past child-bearing or if he ( the father ) desires 
( to partition his property^ ).’ By the word icohati ( if he desires ) it is 

1. The exception is contained in the latter half of the verse quoted. 

2. This last half of the verse is variously read in the mss. of the Mayukha and the 
other nibandhm ( digests of Law ). Vide notes to V. M. p. 13L 

3. The popular belief is that the crow has but one eye, which it is supposed to move 
from one socket to the other as necessity requires. This maxim means that one word or 
clause, though occurring only once, may be connected with two clauses or serve two 
purposes. The idea in the above verses is that the proper time for partition is when the 
mother is past child-bearing or when the father ' has become indiffexont to worldly affairs. 

&c. does not lay down a third time for partition, but simply means that before 
partition takes place between brothers the sisters should have all been either married or 
provision should be made for their marriage. 

4. This is the meaning according to the Mit. Haraclatta the commentator of 
Gautama says * though father be alive sons may partition if the mother is i>ast child-bearing 
and if the father chooses to separate \ Telang J. in his dissenting judgment in A'paji v« 
Bamchandra I. L. R. IG Bom. 29 ( F. B. ) says ( at p. 42 ) that this text of Gautama and 
that of Karada ( after the father's death &c. ) refer to self-acquired property. The Bombay 
Full Beneh held that a son cannot in the life-time, of his father sue his father and uncles 
for partition of his share in immoveable property and that decision was followed in Jivabhai 
V. FuiZiZaZ 7 Bom. L. R. 232. The other High Courts hold a view contrary to that of the 
majority in 16 Bom. 29. Vide 5 All 430 (F, B.), 18 Mad. 179, 31 Cal, 120, 1 Patna 361* 

^ P, 95 ( text ), 
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declared fehai; partifiion may take place at the choice of the father even if 
( the mother ) be not past child-bearing. 

Brhaspati ( p. 370 y. 2 ) declares that partition may take place in some 
cases even against his ( i. e. the father’s ) desire : 

The father and sons are equal sharers in houses snd lands that descend 
hereditarily ( i. e. from their ancestors ) ; sons are not entitled to partition 
against the father s will of their father’s ( own ) property.^ 

The meaning is that it follows as a matter of course that they ( sons ) 
can claim partition even against his ( father’s ) will of what was acquired by 
their grandfather and the like^. Even as regards the grandfather’s property, 
Manu ( 9. 209 ) and Yisnu ( Dh. S. 18. 43 ) declare that partition takes 
place in some cases only at the pleasure of the father : 

If a father recovers the property of his father which the latter oould 
not recover, he ( the father ), if unwilling, will not have to divide it with 
his sons, ( since) it is his self-acquisition, 

Brhaspati ( pp. 371~72 vv. 12-13 ) says : 

Over the property of the grandfather seized ( by strangers ) which was 
recovered by the father through his own power and over wbat was 
acquired by him by his own learning, bravery or the like, the father’s 
ownership has been declared ( in the smrtis ), From that wealth he may 
make a gift or he may enjoy it at his pleasure, 

Narada ( p. 193 v» 16 ) says 

A father who is afflicted with disease? who is under ( the influence of ) 
wrath, whose mind is addicted to sexual desires, who acts contrary to 
what the s'dbtra ordains, has no power to make a partition ( at his own 
will ). 

Harita says^ : — 

Even when the father does not desire ^it, partition of ( ance- 

1. There is great divergence bat ween the Mit, and the DSyabhaga about the times for 
partition. The school of the former gives four times for partition: while ( 1 ) father is alive at 
his will ; this is Yaj. II 114) 2 during fathers life, when mother is past child-bearing or father 
is indifferent to the world sons may partition even against father’s will (in Narada’ s words 
above) ; 3 in father’s life when he is patita or quite infirm through old age ox suffers from 
incurable disease (vide Harita quoted below ); 4 after the father’s death { Yaj. II. 117 ). The 
Dayabhaga specifies only two times: (1) when his ownership ceases owing to his %Qm% patita or 
indifferent to the world or when he dies and ( 2 ) when though living he desires to divide his 
wealth. 

2. In Jivabhai v. Vadilal 7 Bom. L. R. 232 at p. 285 and Kaliparshad v. Bamcharan 1 
All. 159 (P.B.) at p, 161 this text of Brhaspati and the Mayukha’s remarks thereon are quoted. 

3. This is ascribed to S'aiikha by the Mit, AparSrka, ParSs'ara-MMlivlya and other 
works, 

4. Mandlik translates * if the father be free from desire, old’ &c. But this is wrong 
as Hiiakantha’s quotation from Madanaratna and remarks thereafter show. 


M»:^p.,40 i. 14-p.'41 I. 6, 
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: _sf 5 rai' esfeate ), tsakes: place,, if he be old, of ..perverted laincl, or suffers from 
an incurable; disease* 

According to the Madanaratna, Chlcame means ‘when he has no desire to 
partition’.;, means. Vwho'*practis8S- ■ adharma>- (-what -is for- 

bidden by B^mtra ), The sense of Harita’s sltra is ‘ in such cases a partition 
may take place even if the father does not desire it.’ 

Harita declares that a partition may take place with the consent of the 
eldest son when the father becomes incapable ( of managing family affairs): 
‘ Indeed when ( the father ) is weak ( through old age ), Has gone to a dis- 
tant land or is afflicted (with deep bereavement or disease), the eldest son may 
look after the affairs '( of the family )’• S'ankha and Likhita say: ‘when 
the father is incapable, the eldest ( son ) should transact the affairs of the 
family or with his consent, he who is younger than him, if he be conversant 
with ( family ) affairs h Anantarah xnems ' one born after him ’. The 
quintessence ( of this discussion ) is that partition should take place with the 
cohsent-of him who is able to Imaintain the family, but that where all are 
so able, then there is no I restriction. - 

ysjnavalkya ( II. 114 ) saysj:~ 

If the father makes a partition he may separate his^spns (|from. himself 
,, "and among themselves ) at his will, giving the eldest the best share or all 
^ ;may be equal sharers^. ’ : 

#The latter half of the verse only explains the voluntary partition (con- 
tained in the first half since, when it is possible for the ( father ) will 
to resort to the. two alternatives ( mentioned in the latter half), it would nol 
be proper that it' should be unfettered; for otherwise ( i, e. if the father’s 
will were not restricted to either of two alternatives ) there would be ( the 

,1. This text ?ind the Mit. thereon are quoted in Lakshmcm Dada Naik v. Bamchandra 
Dada rvai/i: 1 Bora. 561 at p. 568 ; Vide also the , same case when it went up to the Privy 
Council, ti. B. 7 I: A. p. 181 ; vide also Bapu Shanliav $8, Bom. L, R. p. 46 ( where it 
was held, after quoting this verse of Yaj., that a father can efiect during his life a partition 
among his minor sons inter se\ Kandasami v, Boraisami 2 Mad, 317 at p, 322 ( where the 
Mayukha is referred to and it is said that a father can in his last illness separate by a docu-- 
ihent his major and minor sons without consulting their wishes); Ninnan Bahadur, 
Bateh Bahadur Kih 11 ’ 

, 2, . According to,, the Mit. the father’s; will may be exercised in two ways only- viz. by 
giving the best share to the eldest ( as said in Hanu 9, 112 ) or. by giving equal shares -to all 
sons. The Mit. then points, out that the first alternative applies only Jo self-acquired 
property and the second to ancestral property. The Bayabhaga on the other hand 
Applies the first half to self-acquired property and leaves the father unfettered discretion, to 
give anything to ahy son or t6 give nothing to any son and- the second hajf tp ancestral 

property, , *’ * . " " 

-■♦■p. 97 (text) •• ■ • 

• M* n 
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fault of) thesplitting up of a vahyih^ (le. sentence) and therel would follow the 
fault of uncertainty in that ( the father may give ) to one son a UtMi ( of 
rupees ), to another a and nothing to a third* 

Manii ( 9. 112, 116-117 ) speaks of a special provision as regards the se* 
paration of the eldest ( brother ) \ 

The deduction ( from the whole family property) made in favour of 
the eldest is a twentieth part ( of the heritage )j besides what is best of all 
the chattels ( of the family ) for the middle { brother ) it is one-half of 
that ( i. 8. it is one-fortieth ) and for the youngest it is half of the latter 
( i. e- one-eightieth of the whole). But if the deduction for these, be not 
madej the following shall be the apportionment of shares. The eldest son 
should take one share in excess ( i. e. a double share ), the one born next 
(after the eldest ) a share and a half and the younger sons a share each* 
This is the settled rule of law. 

Manu (9. 126) declares that out of twin brothers he who is born first has 
Seniority; 

In the Bubrahmanya^ formula also the invocation ( of Indra ) is de- 
dared { in the s astras ) to be made by him who is senior in birth ? and 
in naming ( or calling ) twins seniority is deemed to be due to the ( prio- 
rity of actual ) birth. Among® twins seniority is established in him 
Whose face on birth is seen first by his parents and kinsmen. 

As to what is said in the medical works like the Pindasiddhi that senid 
dty( among twins ) belongs to him who is born last, that ( opinion of medical 
works ) is set aside by this ( i. e. passage of Manu ) so far as things to be 


1. Yakyabheda is a fault according to the MtiUSnsS. The rule is that in a single vahya 

there is to be a single and so if in a single there are two. that is a fault 

Yide notes to Y. M. p. 139 for greater details* If it were held that the first half ( of Yaj. II. 
114 ) relates to father’s self-acquisition and the latter to ancestral property, there would be 
two f injunctions ) irithe same vahyat which is not allowable; therefore the first 
half ooutains the rule and the second half contains an explanation or amplification of it, 
Mandlik’s translation ( p.41 ) * also because such a construction will inyolve the difficulty 
of three predicates ’ is neither accurate nor clear. 

2, The Subrahmapya is a loud invocation addressed to Indra in the J'yotistoma to ba 

recited by the AdJivaryu or according to some by the Suhfdma't^ya an assistant of 

the Udgatr, Acoor<3ingto the Katyayanas'raUtasutra ( I* 3, 1 fi ) in this invocation the 
names of the three paternal ancestors « of the yajmiidna are to be recited and also of his 
descendants for three generations according to their seniority in births Yidc notes to 
Y. M. pp, 140-141 for further details* 

^9 Ihis text is npt found In MunU; but is ascribed to Pevala in the Yivadarathskara. 
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a 0 CoiQplislie(i aT0 Goncerned y 'since it has no Veclic basiSj justs as in fehi; 
case of such,' passages as, a man becomes a sldra afj fehe:.end of ..a monish^ .('i^ *■ 
he .does.: this or that .forbidden -act ), As'‘‘ to ■ the passage .of .the BkagawMa^ 

.*:then. there are two foetuses and 'birth ■ takes place in the order opposite 
to that of conception** whereby ( among twins ) the one born last is declared 
to have- seniority, that also is set aside by these, texts, since in the puranas 
many practices opposed to the smrtis are. met , with^ Some say that the 
question (when there is a conflict between smrti and acara) should be settled 
in accordance with the usage of each country; but what is stated above is ' 
alone proper. This partition after a deduction is not desirable in this halu 
yuga { the present age ) since it is enumerated ( in the ancient texts ) among 
those things that are prohibited in the Kali age. And this has been (discus® 
sed and ) settled by me in the Samayamaylkha,^ 

Narada (p. 191 v* 12) declares that the father gets two shares; . 

A father making a partition may reserve two shares for himself^. 

But this relates to one having an only son I for in the Madanaratna 
occurs the following dictum of S"a6kha®Likhita ‘ if he has an only son, he 


. 1. The words in the original are ‘ karyaihs'e bSdhyate ^ Whatever -foundation there 
may be for the theory of medicine so far as actual facts ( siddha matters ) are concerned they • 
have no Vedic support, while the other theory that among twins seniority is by birth has 
Yedio sanction in the Subrahmanya formula and in Manu. Therefore where Vedic or $7narta 
rites are to be performed (JcUrya = saddhya) for securing unseen results ( adrsfa) the 
theory of Manu has to be followed and the medical theory may be followed in medicine. The 
words * just as &o. ’ illustrate ‘ karyams'e hadha \ Vasistha 'Dh. S. II. 27 and' Manu X 
92 say that a hrUhmana, if he sells milk becomes a JSUdra after three days, ' This does not 
mean that so far . as things, prescribed by the Vedas to be performed by persons born 
brahmanas he ceases to' be di hrUhmana ( i. e. so far as karya i. e. matters to be done in 
future are concerned he is still a brahmaiia and not a s'udra ). So that sentence simply' 
censures a brahmana, but leaves his status as to future actions ( karyams'a ) unaffected , 
Mandlik translates ( p.'4:2 ) ‘ that is set aside by the above, texts in the matter now under 
discussion * is not correct, nor is his reading ‘ he becomes purified after a month ’ acceptable. 
Vide notes to VI M. p. 142 for detailed reasons. 

2. These words do not occur in the Bhagvatapurana but in the comment of S'rldhara on 
Bliagavata III. 17. IS, who quotes the passage from Pindasiddhi, about the seniority between 
Hiranyakas'ipu and Hiranyaksa. It is to be noted that Kamalakara, a first cousin of 
Hllakantha, in his Niriia 5 ^asindhu quotes this Jvery patoge in the same way as from the 
Bhagavata and holds the same opinion. This is probably due to the fact that both were 
taught together and learnt this from the same teacher. 

3. The principle is that each of s'ruti, smrti and dcdra 'is to be set aside if in 
conflict with the preceding. Vide Mit. on VaJ. I. 7 * 

4. The last section of the author’s Samayamayztkha deals at length with the topic of 
things forbidden in the Kali age. In Damodardas v- Utta^nram 17 Bom. 271 it was held 
that the eldest brother was entitled to take the [ family idol and keep it with the property 
appertaining' thereto. 

5. According to the Mit. and the Yir, thii text applies to self-acquired property, 

* P. 98 ( text ) ' 
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L M, p. 42 1, 20.p, 4SL20 

333.ay reserve fcwo shares for himself ’* In fehe Pirijafea^ ib is said the word 
^ eha ^ S^ahkha-Likhifca ) denotes 'the faesfe’, as Amara says fjhafe fjhe word 
eha ig employed in fche sense of ‘ the foremost * another ’ and ‘ only ^ and 
therefore the meBsulng ( of shaputra in Sa nkha-Likhita ) is ‘if he has a son^ 
possessed of good qualities,’’ ' - - • . . . j 

Brhaspati ( p. 370 v. 3 ) declares that, as regards wealth acquired by 
the •grandfather, ( the father ) is entitled only to an equal share even with’ 
am only son 

: . .In wealth acquired by the grandfather, whether moveable or immove« 
able, father and son are declared to be takers of an equar share* 
Yajnavalkya ( 11. 121 ) says : 

In land &c. ( translated above p. 78 )• 

Kiityayana says : 

When the fathers and the brothers take -in equal shares all. the wealth 
"^ whatever (-that the family owns ) that is said to be a righteous partition. 
*^As for the text of Tajnavalkya ( IL 116 )® 

A. partition made by .the father among ( sons ) separated by giving 
ihem greater or smaller shares, if according to dharmas'astra, is valid. 

^ Madana, Viinaneswara and others say that it means that if f the parti- 
tion-^ made by the father l3e according to dharma ( i. e. dharmas'astra ) it 
cannot be set aside. As to the text of Narada (p‘ 192 v. 15 ) 

To those that were separated by the father himself with equal, lesser 
or .greater { shares of ) wealth, that ( partition ) alone is lawful since the' ’ 
--father is the lord of all 

That text relates to another ( 1. e* a former) y'^9^- 
: In the case of the allotment of equal shares to himself ( i. e. to the 

father ) and his sons Yainavalkya /ll. 115) declares a sha.re for the wife also: 

If he makes the shares ( of himself and his sons ) equal, his wives to 
whom no stridhana was given by their husband ( i. e. by himself ) or 
their father-in-law should be made partakers of an equal share* 

' ■ 1. There are several works called The Yivadaratuakara ( p. 466 ) quotes 

i his very view from Parijata. Therefore the work must be earlier than 1300 A. .D. It 
appears from the Yir. -C P*^e6 ). that it is the YyavaharapErijata that is referred' to by 
Kilakantha. Por tlie -various interpretations of this sutra vide notes to Y. M, pp. 143-144> 

2. This verse of Brhaspati is quobedi in J^ugnioM'^das v, _8w Mangaldas 10 Bom. 
52& at p. *547 and it was said that there was no distinction between • moveable and 
immoveable property as regards the son’s right to demand partition. 

■ '3*. This verse literally m Bans ‘ a' partition if made by the father giving smaller or 
gu-eafjer shares ( to his sons ) is valid The ACit. interprdts it by introducing certain words, 
which the Maydkha also introduces. The Dayabhaga takes the literal meaning and allows 
tli^ fiVi^r to maki an uneiual distribution of Ms self-acguired or ancestral property. 

a^^^oivling to the Mlit, m s'astras ’ and refers only to the 

c" ed action allowed by Manu to the oldest, 

* P, 99 { tex-t ), 
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But if ( sfcridhana ] km been giyenj one half ( of a - sliare^^) slioiild'.be' 
given ('to the wife or wives ),- since, there is a text ( YajSavaikyfca II, 

, if( sfcridhana, ).has been given,, one should allot half.^^ Ardham xaeans 
* as much as would, together with the strjdhana already given, be equal ,to 
the share of a son h But no share { should be allotted ) to that ( wife ) 
who^e '( ) wealth is already in excess of the share ( that might 

justly be hers )«' ■■ 

The same author ( Yajnavalkya II* 116 ) speaks of the absence of- a ■ 
desire to take a share of the heritage on the part of a son who ‘ is: :, 
ea^n and who does not. covet ( a share ) : 

The* separation of one who is able (to earn wealth ) and who does. not 
desire (a share in ancestral wealth) should be ejected by giving a trifle. ^ 
In the Mitaksara it is said that the giving of a trifle is ( prescribed •') for 
the' purpose of preventing his sons from claiming ( later on ) a - share in the 
heritage.* v : 

In another smrti ( Yaj. II. 117 ) the allotment of equal shares at a 
partition after the death of the father is declared: ^ 

The,sons;( i.. e. the brothers ) should, after the death of the parents, 

. divide equally the paternal wealth and the debts. 

HSrita says * when the father is dead, the partition, oi riktha ( paternal 
wealth) is equal.* * , , 

Yajnavalkya ( IL 123 ) says 

When the sons divide after the death of the father, the mother also 
‘should receive an equal share. 

1 This is said with referenos to the giving of adliivedaniha strldhana to a wife when 
she is superseded by the husband’s marrying another -woman. Ardha means a portion 
not annxaot half. In Jaimm v. Nathu 31 Bom. 64 ( it was held in a suit - by a Hindu 
against his father and brothers that the step-mother was entitled to a share equal to that • 
of a sou but that from her share must be deducted the value of the strldhana moeivedi by, 
her from her ' father-iu-law or husband). Vide also Hos&uwwu v, Devanna 48 Bom. 468 
and Hu&hensah v. ’JBasappa 34 Bom. L. R, 1325 where, after referring to the Mayukha» 
it. is said that the mother is entitled to a share on a partition during the father’s life- time 
as well as after his death. . . 

2. Vide HaHmppa V, 22- Bom. 101 ( where after a 'grandson separated 

from his grandfather and Uncles the grandfather died leaving self-acquired* property, it was 
held that the sons who remained ' joint with the deceased were entitled to the whole of 
the self-acquired property and that the ’Separated grandson could take nothing.) 

■' 3. This remark and the verse of Yaj. ( II. 117 ) and the test of'Harlta are referred 
to in Fatil Hari v- Hakamchand I. L. R. 10 Bom. 363 at p. 366. 

4. Th^se words ( of Yaj. ( IX. 123 ) are quoteds in Beii Kunwar v. JanU Kunwar 33 ; 
Ail. 118 at p, 121 and it is said ‘ 'this in our opinion implies an actual division of the 
family property i. e. a complete partition Under which there is a division of interests as well 
as separate possession. We do not think that St mere severance of interest confers on the 
mether a right to a share equal to that of reach of the sons’. Vide 50 All. 532 'at p, 534 for ' 
criticism of Oolebrooke’s translation of this* verse. 

‘".Pa00( text )i 



Visau'( Dh. S. 18. 31 ) ‘ mobhers are anbitled bo shares in accordanoa 

wibh the shares taken by their sons In another smrii ( it is said ) ^ 

The mother who has no ( Btridhana ) wealth ( of her own ) should 
take on a partition a share along with the sons. 

• The meaning is that a mother who is possessed of ( strldhana ) wealth 
should receive only so much as will bring up her wealth ( stridhana ) to an- 
equality with the son’s jshare^; while ( a mother) whose (strldhana) 
wealth exceeds the share .( of a son ) will not be entitled to a share. 

Vyasa speaks of a share (being given) to the step-rqother and the paternal 
grand^mofcher : 

The sonless wives of the father are declared equal sharers and so, also 
the paternal grandmothers ; all of them are declared to be equal to tho 
mother.^ 

By the word sarydA (all), the co-wives of the paternal grandmother also 
are included. 

Yajnavalkya ( II. 12d ) describes the mode of partition among the sons 
of several brothers : 

Among persons ( claiming ) through different fathers, the assignment of 
shares is according to the fathers. 

The meaning is that, where ( for example ) one (father) hag a 
single son, another has two and a third has three,, the division C among these 
six cousins ) takes place by ( reference to ) the fathers only and not by 

1. This remark is referred to la SavUribai v. Lamvihai I. L. E. 2 Bom, 573 
( F. B. ) at p, 684 ( where it is said that a woman’s strldhana is to be taken into account 

n awarding maintenance to her ). . 

2. This text of Vyasa and the two verses of Yaj. quoted above { 11. 115 and 123 ) 

were elaborately discussed in the recent Bombay ease, Jamnabai v. Yasudev 33 Bom- 
L. E. 48 ( = 54 Bom. 417 ), where following Sheo Naram v. JanJd Prasad 34 AIl^ 
605 ( F. B. ) atp. 509 it was held that in a partition between a Hindu father (governed 
by the Mitaksara ) and his son, the grandmother ( i. e. the father’s mother) is not 
entitled to a share and that the text of Vyasa might entitle the grandmother or- step, 
grand-mother to a share when there was a partition between her grandsons ( as was held 
in Yitkal Bamh'islina v. Prahlad Bamkrishna I. L. E. 39 Bom. 373 at p, 381 = I7 
Bom. L* B. 361 and in Kanhailal v. 47 AIL 127 ) or between collaterals of 

different/degrees as in Bahuna Kumvar v. Jagat Narain 50 AIL 532 { where the grand- 
mother was given a share when the partition was between her son and a grandson by 
another son ) or in Sriram v, 9 Patna 338. In Krishna Lai Jha v. 

Nandeshioar Jha 4 Patna L. J. p. 39 the Court relying on the interpretation of Vyasa's 
text given in the V. E, and V- 0. dissented from 34 AIL 505 ( F. B. ). Vide also 8 CaL 
649 and 31 Cal. 1.065 for an interpretation of Vyasa’s text; which differs from the recent 
Bombay rulin'?- Vid)2 B)m. 494 at p. Sit, ani 573 ( F. B. ) at p. 5S2 and 17 Boi^. 

at pp. 286-287 for quotation of Vyasaas to the share of the' mother. 
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M. ix 44 !, 31-p. 45 1.12, J ■ 

**'( reference fiO ) the niirober of fehe sharers.^ 

If an nndmded yomiger brother dies, he ( the elder ) should make the 
the son of the former a partaker of the riktha ( ancestral 'wealth ), ‘when 
he has not obtained livelihood ( share of the heritage ) from his paternal 
grandfather. But he should obtain from bis paternal uncle or from the 
paternal uncle’s son the share of his father ( 1. e the share that would 
have been his deceased father’s if alive ). That very share ( i. e. a similar 
or equal share) would be according to law the share of all the brothers. 
Or even his son would receive a share; beyond that^ ( i. e. the great- 
grand-son ) there is cessation (of the right to share in ancestral wealth ). 

Tbe word anuja ( younger brother ) is illustrative and includes even 
the elder brother. Paratah ( beyond ) means * ( beyond ) the great-grand- 
son/ The son and the like of the great-grandson do not obtain the wealth 
( of the great-great-grand-father ) when the father, the grand- father and the 
great-grand father die ( first ) and then the great-great-grand-father dies and 
the latter’s sons and the like are alive 5 if no son, nor grandson, nor great- 
grandson whatever exist, even he (the great-great-grandson ) does take 
(the inheritance ) / this is the meaning. This ( text of KatySyana ) does 
not refer to the undivided ( coparceners ) but to those that are re-united, 
since Devala says* 


1. That is the division is per stirpes Bind not per oapUct, In Man janath v* 

5 Mad. 862 at p. 864 it is said that the rule about division per stirpes is laid 
down with referenee to cases in which all the coparceners desire partition at the same time 
and 'that it ought not to be applied indiscriminately to cases of partial partition. In 
Nagesh v* Crumrao 17 Bom. 308 Telang I. says that succession per siwpes is a special 
rule in .partition based on a special text and that inheritance 'among remoter Gotraja 
saplpdas goes per capita and not ^jer stirpes. Vide 'Narasappa v. Bharmappa 46 Bom. 
296 ( where first cousins were held entitled to take per capita and not stirpes ) and 
Kallava v, Vithahai 32 Bom. L. R. 995 ( where it was held that widows of gotraja 
sapipdas inherit per capita and not per stirpes ). 

2. This means ‘ the son-of the grandson of the man whose wealth is to be divided 
The idea is that the son of the great-grandson is not entitled to a share on partition when 
the propositus dies leaving a son, grandson or great-grandson. Vide notes to V. M, 
pp. 147-14S and Katyayana vv. 855-856. These verses are lucidly explained in Moro v. Ganesh 
10 Bom. H. C. B. 444 ( at pp. 461 , 466-67 ) and are quoted in Dcbi Prasad v. Thahuf 
BiciZ 1 All. 105 ( F. B. ) at p. 111. 

3. W^liy ISfilakantha takes this, passage in this sense it Is difficult to say. KStya^ 
yana starts with the words ‘ when a younger brother dies undivided * and there is nothing 
to show that the topic has changed to that of reunion. Probably Nllakaptha thus construes in 
order to harmonise his meaning of Deyala’s verse with Katyayana’s. Devala uses the 
words * again ' and ‘up to the fourth % which correspond with ‘beyond that there is oessa- 
tion% Kllakantha^s interpretation of Devala is forced and irrelevant. Vide notes to V, M. 
p. 148. This is a forced construction of the word avibhaJdawibhaktmiam, It should be taken 
as a dvandva meaning ‘ of those who are undivided and those who are divided ’ and not as a 
karmadharaya as NllakapJ^ha seems to have done.- 

P, 101 ( text ). . , , 
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Among members of the same family who being once undivided became 
divided and then began to live together ( i. e. reunited ) there may be 
partition again up to the fourth in descent (including the propositus) ; this 
is the established rule. 

If a debt, a document, a house, a field be the property of a person’s 
grandfather, he, though he may have gone abroad for a long time, , is 
: entitled to a .share in it when he returns. If a person leaves the country 
common to his family ( and himself ) and. resorts to another ooun try, there 
/ is'no doubt that a- share must be given to his descendant when, he returns 
,( Brhaspati p. 373 vy. 2i3-24 ). 

AvibMMavibhahtdndm ( in D.evala ) means * the great-great-grand- 
father and his sons who are reunited.’^ This ( text of Devala ) refers to 
those who live in the same country. A fifth in descent and the like, also do 
take ( a share in the heritage ) when they live in another country, since, the 
smrti of Brhaspati ( p. 373 v. 25 ) when treating of residence in a foreign 
Qountry says • 

Even he who is third, or fifth or seventh ( from the propositus ) may 
receive his share descending hereditarily on his birth and family name 
being ascertained. . : ; ■ 

Brhaspati ( p. 372 v. 16 ) speaks of a partition according to mothers i'h 
some cases : 

.*” . : If there be many ( sons ) sprung from the same ( father ), who are 
equal in caste and number, they may make on account of their being borii 
‘ of rival mothers a legal partition according to the mothers.* 

iVvasa says : . . ■ - 

. If there be sons wbo are sprung from one ( father ), who are equal, in 
* caste and number, but have different mothers, a division according to 
. mothers is commended. 

Brhaspati ( p. 372 v. 16 ) cites an example opposite of this : 

Among (sons ) who am of the same varna ( class ) but differ in 
number ( i. e. a different number of sons is born to each wife ), a division 
" according to the males ( entitled to share J is commended. 

Yajnavalkya (II. 125) speaks of partition among sons of ( mothers of ) 
different castes : 

^ : The sons of a brahmana get respectively four shares, three? two and 
One; those born of a ksatriya get three, two and one; while those 

- -I, This expUnation should really have come before the vet’ses ‘ If a debt &c \ 

, .2. When the sons are of the same caste and equal in number, though born of different 

mothers, no difference will result as to the share of each son whether there be a division 
with ■ reference to the mothers or ■^^ithout. But the- text speaks of division through 
mothers here simply to give prominence to them. 

B. 102 ( text ). 
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\ bom of a VaisVa two shares and one respecbiveiy.^ 

'^BrahmMMmajdfi means * born (bo a brahmana) of ( wiTes of the) 
brihmana, bsatriya, vaisV^ and s^lidra castes’; haatrajah means born. (to a 
ksatriya) of wives of the ksafcriya, vaisVa and sldra castes’; and vidjd^ meane 
* bom of wives of the vaisya and s^ldra castes.’ 

Brhaspati ( p. 374 V. 30 ) says: 

Land obtained by the acceptance ( of a gift ) should not b« given to 
the son of a wife of the ksatriya or other (inferior) caste. Even if their 
father give it to them, the son of the wife of the brahmana caste should 
resume it on the death ( of the brShmana father). 

Devala says : 

A son begotten on a wife of the s^udra caste by a person of the ( three ) 
regenerate castes is not entitled to a share of land J but one born on a wife 
of the same caste (as that of the father) would get all ( including land); 
this is the settled law. ^ 

Bhumeh means / ( of land ) though acquired even by purchase and the 
other modes but of chattels he (son begotten on a s^Sdra wife by a man of 
the regenerate classes) does get a share. The son, however, born of a s%dra 
woman not married (to the putative father) does not obtain a share even of 
chattels. And likewise Manu ( 9*155 ) says : 

The son of a brahmana, ksatriya and vais'ya from a s'ldra woman is not 
entitled to (a share of) the heritage; whatever wealth his father may 
give him, so much alone belongs to him. 

Brhaspati^ (p. 374 ^.31) lays down a special rule after the death of the father; 

An obedient and meritorious son born from a woman of the s'^fdra caste 
to a man who has no other child should get maintenance; the sapindas (of 
the deceased) should get the rest in equal shares. 

1. According to Manu III, 13 a brShmi.na couldt mirry a woman of his own caste 

or of any one of the other and lower three varnas and so on with the ds^triya and the rest* 
In Bahi v, Qovind 1 Bom. 97 at p, 112 this text of Yaj. and the explanation of the 
May iikha are referred to and it is said that the marriage by the higher castes of girls of 
lower castes is a luxury forbidden -to the twice-born classes since the ICaliyuga commenced 
and that ‘ this is one of many instances in whiGh comparatively modern writers on 
Hindu Law discussed, with as much zest as if it were living law, doctrines which in the 
lapse of time had become obsolete’. in Bai Qtdah v. Jivanlal 46 Bom. 871 

this passage of the Mayukha ( at p, 881 ) is relied upon as lOne reason for holding iwatiloma 
marriages valid in modern times. In Natha v. Chotalal 32 Bom. L. R. 1348 the 
marriage of a brShmana with a s'udra female was held to be valid and the son born of such an 
union was declared entitled to inherit th of the estate of his father as well as his uncle, 
Vide notes to Katyayana vv. 863-864 for a brief criticism of this last case. 

2. In Bahi v. Qovind I. L. R. 1 Bom. 97 it said at pp. 106 and 112 that Bevala’a 
text refers to s'udra women who are married to men of higher castes. 

3. This text of Brhaspati and the following one of Glautama are referred to in 7 Mad. 

407 at p. 412 and in Bajaninaih * v. 48 ‘ Gal. 643 ( B, ) at p. 686 ( also 

translated ). 

• P* 103 ( text ), 
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Ganfcama (28*37) says * even fche son of a s^udra woman' born fco a man 
who bas no otiher child gets, if obedient, provision for his maintenance.’ 
Vritimulafn means ‘ source of livelihood’. The same author ( Gautama 
Bh. S 28* 43) says ‘ sons born in the reverse order (i. e, born of a woman 
of higher caste from a man of lower castes) are treated like the son begotten 
on a B^'fdra woman (by a member of the three higher castes).’ Pratilomdh 
are persons born of women who are of higher castes as compared with the 
caste of the begetter. 

^ states a special rule as regards one who is 

begotten by a s^dra on a woman (of the same caste) not married to him : 

1. These verses of Yaj. have been the subject of numerous decisions in all the 
Indian High Courts. In Bahi Qovind 1 Bom. 97 these verses, are translated ! at p. 102 ) 
and it is said that the dasiputra is entitled to half the^share of a legitimate son, that if there 
be no legitimate son or legitimate daughter or son of such daughter the dasiputra takes the 
whole estate and that if there be a legitimate daughter or such daughter’s son the ille- 
gitimate son would take only half the share of a legitimate son and such daughter or daughter’s 
son would take the residue. Yaj. does not mention the widow and the court thought in 1 Bom. 
97 that she was excluded (being only entitled to maintenance) when in competition with the 
dasiputra along with the legitimate daughter or her son. In Sadti v. Baiza 4 Bom. 37 
( F. B. ) it was decided that a legitimate son and an illegitimate son of a s'udra could form 
a coparoenery and that if the legitimate son died, then the illegitimate son would succeed 
to the whole of the coparoenery property, even though the widow 'and daughter of the 
s'udra father were iliving. In Baja Jocfendra Bhupati v. Nityanund L. B. 17 I. A. p. 128 
the decision in 4 Bom. 37 that the legitimate son and illegitimate son of a s'udra can 
form a coparoenery and that the latter would by survivorship take the whole property was 
approved as to an impartible raj. Vide also Vellaiyappa v. Natarajan S3 Bom. H. E. 
1526 (P. 0.). There was an oUter dictum in 4 Bom. at p. 52 that if a s'udra died leaving 
only a widow, daughter and dasiputra, the latter would take I the daughter and the 
widow would bo entitled to maintenance only, and that this was one of the arbitrary 
arrangements which are not uncommon in Hindu Law ( p. 66 ). But in Shesgiri v. Giriava 
14 Bom. 282 and Amhabai v. Qovind 23 Bom. 257 at p, 1265 this remark about the 
exclusion of the widow of a s'udra w'hen an illegitimate son exists is doubted. In Meenakshi 
Anni v. 33 Mad, 226 it is said \that the illegitimate son of a separated 

childless s'udra would succeed as co-heir with the latter’s widow, daughter or daughter’s 
son. In L. B. 50 I. A. p. 32 ( = 46 Mad. 167 = 25 Bqm. L. B. 677 ) it was held that, 
where a s'udra died leaving his widow and an illegitimate son, each took one-half of the 
estate. Another important matter is the meaning of the word dasl. The Bombay decisions 
have held that dasl is not to be taken in the strict literal sense ( a female slave ), but 
means a woman kept as a concubine, the connection being continuous and lawful. It 
■ must be shown that the connection between the s'udra man and the woman was not Incestuous 
or adulterous in order that the illegitimsi;© son might inherit Vide Ba/ii v. Govind 
IBom. 97 atp.llO, Sadu v. Baim A: Bom, m iB,B, -g. Mi VithabaiyA Bandu 
28 Bom. L. B. 595 ( where the son of a married woman from a s'udra was held not to be 
a ddsiputra capable of inheriting even though the husband of the woman connived • at the 
connection ). Vide 89 Mad. 136 ( F. B. ) for an elaborate examination of this question 
particularly at pp. 152-159. In that case the son of a woman who was at one time a 
dancing woman and followed the profession of a prostitute and who subsequently became a 



]' ^ ihmmnuA^t son ■ of s ude a . P? 

'. ^Even, a son begofslien by a .s^ldra on a dasi (a concubine ) may par® 

take of a share 'at the choice (of his father). But, when the ; father is 
V dead, the brothers should make him the recipient of a half share. 

Kamah means * the desire (or choice) of th© father/ On acoount of 
the word (by a s^dra ) it follows that one who is begotten on a 

dasi by (a member of) the regenerate classes is not entitled to a share even 
at the father’s choice, nor tea half share after the father’s death nor to the 
whole in the absence of (legitimate) son and the like. This is aocordingfco the 
Madanaratna and others, 

Gautama ( I)b. S. 28» 27 ) states a special rule about a son born after 
a partition has taken place ‘ the son born after partition takes only his father’s 

concubine in the exclusive keeping of a s'udra was held entitled to get his proper share 
in joint family property. It was observed in that case at p. 151 that the limitation as to 
the woman being in the exclusive and continuous keeping of the man was not to be found 
in the texts but was imposed by the courts, just as the further restriction that the connec- 
tion must not have been incestuous or adulterous was imposed on general grounds of 
morality.. The latest case is Tukaram v, Dinkar 33 Bom. L. E. 289, where it was held that even 
though the concubine be a widow or even if the connection in its inception be adulterous it 
did not matter, provided the illegitimate son was born at a time when the connection 
had ceased to be adulterous. It is not necessary in order to entitle a dasiputxa to inherit to 
a s'udra that a marriage could have taken place between the putative father and the mother 
according to the custom of the mother’s caste ( vide 9 Mad. 136 F. B. ). The illegitimate son 
of a Hindu by a Mahomedan mistress was not held entitled to succeed to the property of the 
deceased ( vide Sitaram v. 25 'Bom, L. R. 429 following 27 Mad. 13 }. In Oalouttifc 

the earlier cases ( 1 Oal. 1, 19 Gal, 91, 23 Cal. 191) held that dasi meant a female slave and as 
slavery was abolished in British India there could be no dasiputra properly so called* and 
that that word cannot mean the son of a kept woman or a continuous concubine. But a 
Pull Bench decision in Bajmiinath Das v, Nitai Chandra 18 Cal. 643 ( P, B. ) holds that the 
Bombay view of the meaning of dasiputra is the correct one and has overruled the earlier Cal- 
cutta cases. It has been held that a dasiputra does not succeed collaterally in his putative 
father’s family { vide 25 Mad, 129, 41 Bom. 185 ) nor do the descendants of the father succeed 
collaterally to the dasiputra {4-6 Bom. 424). In Bhikya v. Vedu 32 Bom. 562 it was held that 
'dds'iputra does dot include the illegitimate daughter of a s'udra { vide also 50 Mad. 340 at 
pp. 345 and 350 ). There is divergence of opinion as to what is meant by ‘ recipient of half a 
share In Ghella^nmal v. Banganathan 34 Mad. 277 it was held that the half share is half 
of what the legitimate son actually takes and that where there were 4 illegitimate sons and 
3 legitimate sons, each of the former took and each of the later ^^ths. In Oangdbai v, 

Bundw 40 Bom, 369 it was held following 34 Mad. 277 fchai where a s'udra died leaving a legi- 
timate daughter and an illegitimate son, the former took _| and the latter JL of the whole 

estate. But in KamiLlammal v Visivanathasimmi 50 I. A. p. 32 ( == 46 Mad. 167 = 25 Bom. 
L. R. 577 ) the Privy Oouncil held that the Bombay view in 40 Bom. 369 was not based on 
texts and commentaries, but on case law and that if a s'udra died leaving a widow and an 
illegitimate son each would take a half of the estate, as the illegitimate son is to take half of 
what he whould have taken if ho were a legitimate’ son, Vide 48 Mad. 1 at p. 226 for the 
same proposition. 

* P. 104 ( text ). - 
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( share ) ^ B}*haspal5i^ ( pp* 372-373 vv. 19—20 ) also says 

Whatever a father, who has separated from his sons, himself acquires, all 
that belongs to the son born after partition; those born before ( partition ) 
are declared to have no right ( to it ) As with wealth, so with regard to 
debts, gifts, pledges and sales they (i.e- father and separated son) are inde'- 
pendent of each other excepting impurity ( on death etc. ) and the offering 
of libations of water ( to the dead ). 

But if^ there be only debts ( and no property left by the separated 
father ), he ( i. e. the son born after partition ) should not at all pay ( his 
father's ) debts, unless he secures a share (of property) from those (his brothers) 
who separated before { his birth ), since it will be stated ( later on ) * one 
who receives TtJdha ( ancestral wealth ) should be made to pay the debt * 
( Yaj. II. 51 ). If (the father) be re-united ( after partition ) with some one 
( out of the sons separated from him ), then ( the son born after partition ) 
divides ( his father's wealth ) with him ( the son re-united), since Manu 
( 9. 216) says : — ■ 

The son born after partition is entitled only to the property of his 
father or he should divide it with those who might have become re-united 
with him ( the father ). 

Yajnavalkya ( IL 122 ) makes special provision for the case, where the 
mother, a step-mother or' a brother’s wife was pregnant at the time of parti- 
tion after the father’s death but the fact was not evident ( at the time of 
pai'tition ) and a son was born afterwards: 

After^ the sons have separated, if a son be born (to the deceased father) 
from a wife of the same class, he is entitled to a ( fresh ) partition { with 
the already separated sons ). 

And the partition is to be so made by all the brothers and the rest 
contributing a little out of their respective shares that the share ( of the after- 
born son ) will be equal to that of each of them Visnu ( Dh S. 17. 3 ) says 

1. The first verse of Brhaspati is quoted in Nawal Singh Bliagioan Singh ^ All. 
427 at p. 429. 

2, Mandiik’s translation ( p. 47 ) * the previously separated son is not at all bound 
to iDay debts without receiving a share of the heritage^ is entirely wrong. 

3. This verse is quoted in 4 All. 427 at p. 429, 

4, The May ukha applies this verse to a case where the father having died and the 

imother’s or step-mother’s pregnancy being not known, the sons separate and then a son is 
born. The Mit. applies it to a partition during father’s life-time when the mother’s 
pregnancy was not known and then the father died and a posthumous son was 
born. The May ukha follows the Smrticandrika and the VivSdaratnakara. If the son 
were born from a wife of another class, he would take his proper share from wealth 
left by the father. In Oanpa^ v, 23 Bom. 636 at p. 643 it is said * the somewhat 

vague texts of Yisnu and Yajnavalkya which direct separated brothers to give a share to an 
after-born son apply to sons who have no provision made for them and have further been 
explained by commentators as applicable only’ to the case of posthumous sons, ’ 
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1 partition after father's death 

Mr p« 48 1. ll-p.49 1,1 J. 

‘ those '..who separated from their father should give a share to ' the sou born 
after partition h And this rule of Visnu must be understood to be appli- 
cable, to the shares after taking into consideration the outgoings ( the expen- 
diture ) and incomings ( the accretions or profits^ ). In case of existence of 
these ( expenditure and accretions ) the same author ( Yaj, II. 122 ) says r- 

The allotment of a share to him ( to the after-born son ) should be 
made out of ( the estate ) existing as correctly found after allowing for in- 
come ( accretions ) and expenditure. 

Drsyat ( from the visible wealth )means‘ out of the property that exists*. 

Yasistha ( Dh. S. 17. 40—41 ) speaks of a special matter at the time of 
partition among brothers ‘ Now (begins) the partition of heritage among the 
brothers. ( They should wait ) until those women ( patently pregnant wives 
of their brothers ) who have no issue are delivered of sons The Words 
‘ waiting should be observed’ are to be understood (after the sltra of 
Yasistha ). 

Brhaspati ( p* 373 v 21 ) lays down a special rule about partition after 
the father’s death. 

If there be younger brothers whose purificatory ceremonies have not 
( all ) been performed, their purificatory ceremonies must be performed by 
the elder brother himself out of the common paternal wealth. 

The form yavlyasah^ (younger) wherein titim ( i, e» m after the 
penultimate vowel) and the long a are absent is irregular after the manner 
of Yedic usage. The mention of the word hhrdtr in ( Brhaspati’s text ) is 
illustrative and includes sisters. And the same author^ says: 

‘*Aiid those daughters ( of the deceased father ) whose ( marriage ) cere- 
monies heve not been ( already ) performed should have their ( marriage ) 


1. That is, proper expenditure made from their shares by each of the brothers is to 
be deducted. The translation of Mandlik ( p. 48 ) ‘this has rsference to shares neither 
increased nor diminished by prodtor lossV is wrong, particularly as he reads ^rekasekasahitei^ii* 
and not rahitesu Visnu made no reference to the deduction of expenditure 
and the addition of profits. Therefore the Mayukha had to say ‘ this rule must bo under- 
stood * &c. while Yaj. is explicit about them and so the Mayukha says ‘ tatsatve tu &c.’ 
In Chengama v. Mimisami 20 Mad. 76 at p. 77 Yaj. IT. 122 is quoted and it was 
held that, where the father divided joint family property among his sons and left no share 
for himself and a son was subsequently born to him, that son could sue for partition of 
his share in the property divided together with its accretions. 

2. The regular form is yavtyamsah according to Panini VI. 4.19 and VII. 1. 70- 
Generally sixteen samskaras' are enuraerated. According to Yaj. I. 13 they were 
intended for purification. ¥ot m&lm u'pamyana and marriage and for females marriage 
ere the most important. 

3. But Apararka, Vir. and others attribute this yevse to VySga, 

* P, 106. ( text ). 
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cereinonies performed by fclieir elder brothers accordiBg to the prescribed’ 
rites out of the paternal wealth itself. . 

YainaYalkya ( 2. 124 ) states a special rule as regards the mmsiams- 
( marriages) of sisters I— • ' ' 

( The brothers ) whose purificatory ceremonies have not 1386 a performed 
should have their ceremonies performed by those brothers whose 
ceremonies have been already performed and the sisters also ( should have 
their marriages performed) by allotting to them a fourth share out of the 
shares of the brothers. 

The sense is that sisters should have their marriages performed by 
giving to each of them a fourth part of such share as would belong to a 
son of the class to which the sister belongs. 


1. What ceremonies are obligatory and ineltided in the word * saxhskEra ’ is a matter 
on which there was a sharp difference of opinion between Bombay and«lMadras. In Gomnd- 
rasuUi V. Devara Bliotla 27 Mad. 206 it was held that the absolutely necessary ceremonies in 
the case of males end with u'panayana, that marriage is not an absolutely necessary cere- 
mony in the case of males and that a sale of joint property for raising mony for the marriage 
of a male coparcener was not a legal necessity. But this was dissented from in Sundrabai 
V. Blimidrayan 32 Bom. p. 81, where it was held after quoting ( at p. 86 ) the verse of Br. ‘ if 
there be younger brothers &c. ’ that the word ‘ sahiskara ’ ordinarily includes marriage, 
Kamesvara Sastri v. Vecracharlu 84 Mad. 422 followed 32 Bom. 81 and G, GopalknsJinan 
V. S, Venkatanarasa 37 Mad. 273 (P. B. ) overruled 27 Mad. 206. In Jairam v. Hari 31 
Bom. 54 (where a suit was brought by a Hindu against his father and brother for partition) it 
was held that the brothers are entitled to have set apart from the family property a sum suffi- 
cient to defray the expenses of their prospective thread, betrothal and marriage expenses cal- 
culated according to the extent of the family property, but that brothers’ children are not so 
entitled. Vide also Shrinivasa w Tliiru-v eng ada 38 Mad. 666, GopuZcm v. Yenkataraghamdu 
40 Mad. 632 ( where it was held that provision should be made for the marriage expenses of 
unmarried members at a partition, but only for those who are of the same degree of relation- 
ship as those who have been married at the family expense ). But in Narayan Annavi v. 
EamZ'iizf/c 39 Mad, 587 it was held that an unmarried coparcener is not entitled to have an 
anticipatory provision for the expenses of his future marriage at a partition and when the 
same ease went to the Privy Oonncil (in 45 Mad. 489 P. C.=49 I. A. 168) the same principle 
was affirmed. 6 Lahore 375 follows 45 Mad. 489 and 53 Mad. 84 distinguishes it. In 29 
Bom. L. E. 1412 it was held that the earlier Bombay cases ( such as 31 Bom. 54 ) must be 
regarded as overruled by 45 Mad. 489 ( P. G. ) and in 30 Bora. L. E. 5 57 the court held itself 
bound to hold on account of the P. G. decision that at a partition it is not permissible to provide 
for the marriage expenses of unmarried members. It is submitted with the greatest respect 
that the attention of their Lordships of the Privy Council was not invited to the express 
texts of Brhaspati and Yaj. { II. 124 ) cited in the Mayukha and that at some future day 
their Lordships would reconsider the whole law if the matter comes before them again. 
There is no doubt as regards the liability of the brothers to provide for the marriage expenses 
of their unmarried sisters when they come to a partition : Chedalamd^i Suhbayya v Chedala- 
vada Ananda Ba7?iay?ja 53 Ma,d. 8i ( = 57 M. L. J. 826 P. B. ) where it was held that in a 
partition between a Hindu father and his sons, the sons are liablefor the future marriage ex- 
penses of their unmarried sisters in proportion to their shares of the property divided. In 
Bhagavati Slmkut v Bam Jatan All 297 at p. 299 ‘ the quarter share ’ for the sister is ex- 
plained as meaning ‘ as much as will suffice for her marriage 
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^ " ' -Yajnavalkya. (-IL 128— J 32') sets oufc a ■ scheme of sons, .principal and 
secondary, as Ifc is of use in settling the taking of the heritage* 


The (i'Wasa is one who is begotten on the lawfully wedded wife J equal 
to him is the puirikdpuira^ ; the ksetraja ( the son of the wife ) is one 
who is begotten on a person's wdie by an agnatic kinsman or by a non" 
agnate; that is declared a gudhaja ( secretly born ) son who is 
secretly born in one’s house; kdnina is one born of a maiden and is 
considered the son of the maternal grandfather; paunarbhava ( son of 
a punirhhu ) is said to be one who is begotten on ( a married woman ) 
whether the marriage had been consummated or not; that is datiaka ( a 
son adopted ) whom his mother or father gives ( away in adop" 
tion ) : a krUa (bought) is one who is sold by them (i. e, by the parents)/ 
a h'^trima is one who is made ( a son ) by the man himself; the 
Bvayam^daiia is one who gives himself away ( in adoption ), a saho- 
dhaja ) is one who was in the womb ( when his mother was married ) ; 
he is an C(>paviddha son who, having been abandoned ( by his parents ), 
is received ( in adoption by another ).^ 

The aurasa son begotten on a lawfully wedded wife of the same caste 
( as the husband’s ) is the principal ( or primary ) son. The putrikdputra 
is of two kinds, the first of which Vasistha ( 17.17 ) describes : 

I shall give to you ( in marriage ) this maiden decked with ornaments 
who has no brother; the son who may be born of her will bo my son. 


1, We saw above ( p. 96 ) that if a brahmana has wives of different castes, the sons 
of the wife of the brahmana caste are entitled to four shares, those of the 'wife of the ksatriya 
caste to three and so on. This rule says that the daughter of a brahmana from a brahman! 
wife would be entitled to one-fourth of what her brother born of a hraJimarfi wife would get 
on a partition, the daughter of a brahmana from a ksatriy,i wife would be entitled to one 
fourth of what her brother born of a ksatriya wife would get. Another matter of con- 
troversy is as to the exact meaning of ‘a fourth share The Mi t. relying on Man u 9.118 
and Yaj. II. 12 1 remarks that a fourth share as above described was to 'be given to the 
unmarried sister. The same was the view of Asahaya and Medhatithi. But Bharuci, 
the Dayabhiga, the Smrticandrika, VivadratuSkara, Halayudha and others held that 
the sister was only entitled to a provision for marriage and not to an exact one fourth. Vide 
notes to V, M. pp. 157-158. It has been held that the custom of appointing a daughter is 
now obsolete. VideX-, E. 2. 1. A. 163, 31 Mad. 310, 1 Patna L. J. 581. 

2. It is to be noted that in the verse following these Yaj. lays down that each of the 
succeeding- sons out of those enumerated took in the absence of the preceding one and that 
'this rule applied only when all these were ascertained to be of the same class ( varna } 
as their reputed father. Puhnhapiitta mQBins either the son of the appointed daughter 
or the appointed daughter herself as a sen. Vide notes to V. M, p. 159 as to putrika^ 
The ksetraja was due to the practice oi niyoga. Vide Gautama Bh. S. 18. 4-8 and 
:Manu 9, 50 — 60 for niyoya. Modern; Hindu' law recognises only two kinds of sons 
out of the above, viz. aurasa and daitaka ; ( except in Mithila, where the krtrima also 
|3 recognised )» 



0 4 


VYAVAHAEAMAYUKHA 


f S. It. 4. A2-45-5. 


The same author ( Yasiftha Dh. S. 17.15 ) speaks of the last (second) 
variety * the putrika ( appointed daughter ) herself is the third son ’ ( the 
other hwQ hemg'‘ auram Q>ni ksetraja ), In this ( latter ) case the 
father’s obsequies and the like are to be performed by the daughter herself. 
Ksetraja is one who is begotten at the order ( appointment ) of the elders 
on the wife of a sonless brother and the like by a sagotra ( one belonging to 
the same gofra, agnate ) such as a husband’s brother and the like. 
afhham is one who is begotten on aksaid ( i. e. a woman who had no 
sexual intercourse with the first husband ) or on a hsatd ( i. e. a woman 
who had sexual intercourse with the first husband ) by a second husband. 
The secondary sons other than the daiiaka are prohibited in the Kali age, 
since among the matters prohibited in it ( in Kaliyuga ) we read ^ the 
acceptance as sons of those that are other than the dattaka and the 
aurasa*" 


Now ( begins ) the topic of the Dattaka ( adopted son ). 

Now the procedure as to the dattaha. Manu (9. 168 ) says 

He is to be known as the son givenj whom the father or the mother 
affectionately gives ( to another ) as his son in ( times of ) distress con- 
firming ( the gift ) with water, the boy being of the same { varna with th© 
person adopting ). 

Madana says that from the use of the word vd (or) it follows that in 
the absence of the mother the father alone may give, in the absence of the 
father the mother alone (may give), but when both (parents) exist both should 
give. From the mention of (distress) it follows that (a son) should not be 

1. Ihe whole of the section on adoption is brieffy reviewed in 24 Bom. 367 at pp. 
374-377. The theory of adoption involves ‘the principle of a complete severance of the 
child adopted from the family in which he is born both in respect of the paternal and 
maternal line and his complete substitution into the adopter’s family ’ per Mi tier J. in 
6 Cal. 256 ( F. B. ) which statement of the law was approved in L. B. 43 I. A. at p. 68, 
25 Bom, L. B. at p. 817 and 49 Mad. 941 at p. 943. ‘Whom the father &c, ’ — Vide 
Shamsing v. Shantdbai 25 Bom, 557, where it was held that a Hindu who has a son 
can, after becoming a Mahomedan, give his son in adoption and can authorise his 
brother ( the boy’s uncle ) te perform the actual giving, ‘ Mother ’ — In FaUrapiya v. 
Savitreiva 23 Bom, L. B. 482 ( F. B. ) it was held following 24 Bom. 89 and over- 
ruling 33 Bom. 107 that a remarried Hindu widow cannot give in adoption a son by her 
first husband. ‘Grives’— there must be actual giving and taking. Vide Dhapahai v. 
Champalal 1 Bom, B. B, 842 ( where it was held that where the boy was absent and 
there was no actual giving and taking and only a deed was passed there was no 
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giyeia away (in adopfiioii) when there is no distress^* Vijnanes vara- holds '. fchafe 
Ihis prohibition ( viz. a son should not be given when there is no dislress ') 
affects only the giyer^ ( and not the receiver or the act of adoption ) aiid 
is ( i, e, concerned only with the agent or his motives )' and 

not hfutWTtlKi ( i. e. not concerned with the religious act which has., an 
unseen result:). But this is not proper, since this prohibition ( that- a son 
should not be given in adoption when there is no distress ) is understood 
to be kratvartha^^ as it has an unseen result if we consider the syntactical 
connection ( of it with the whole^ act )* Even if it be conceded that a seen 
result somehow follows {.from this prohibition ), it is necessary to postulate 
some unseen result for the positive restrictive injunction^ ( niyama viz. a 


1. Some writers like Balambhatjia and KS-tyayana quoted dn D. M. take the word 
Upad to mean ‘ distress of the natural father such as famine * ; while others like Kulluka* 
bhatfja take dpad to mean simply ‘ 'distress due to the absence of a son on the part of 
a sonless man.* Vide notes to V, M« p. 161. _ 

2* ‘Affects only the giver ’—Vide 24 Bom. 367 ( F. B. ) at p, 374 where ■ this 
passage is quoted and explained. 

3. The text of the Mayukha here is extremely abstruse and it would add td 
the bulk of the notes to point out that Mandlik and other translators and expositors are 
wrong. Therefore that task has not been attempted. Only those who^have made a deep 
study of the Ml mahsa can follow the discussion here. Purusartha and Kratvartha 
are technical Ml mMsa terms and are dealt with in the 4th chapter of Jaimini’s sutras* 
Some things are prescribed in the Vedie and other texts for doing which the sole motive 
is the desirable result, while there are other actions which do not directly bring about what 
is desired by the agent but are performed for helping forward some other action or thing 
which brings about something desired by the agent. The former are ptirMar.tha, the latter 
hratvartha. For example, which is prescribed as bringing about heaven, and heaven 
itself are piiru^arthat while the which form part of the procedure • of the 

dars'apurnamasa sacrifice are kratvartha. All substances . useful in sacrifices ,. and: Hheir 
purifications are kratvartha* If a thing that is kmtvartha is not done or badly, ; done# 
there is a defect in the kratu itself ( the religious rite ), but if a thing is simply- puru^ar- 
tha and it is not done or badly done there is no defect in the religious act itself, but the 
blame attaches to the agent alone. This reasoning was applied by the Mit. to the 
( implied ) prohibition of not giving a son in the absence of distress, the result being that 
the act of adoption itself was valid, only the giver incurred blame. Vide notes to Y M# 
pp. 161-162. 

4*. The adoption of a son is made for spiritual purposes (i.e. it has an unseen result 
just as heaven, the reward of performing JyotisJoma, is an unseen result). Whatever 
is enjoined or prohibited in oonneotion with this object is subsidiary {aiiga) to it and forms 
one connected whole with it^ What is an anga to a religious act ( kratu ) is kratvartha 
(according to the Mimansa ) and hence the prohibition is really kratvartha, Vakya is one 
of the six means of correctly interpreting Yedio texts. 

' 5, A son could be given in adoption in distress as Well as when there is no distress,, 

Manu (9. 168 ) restricts the giving to a time of distress. This must have some spiritual 

or ungeen result, as in the Yedio restriction of unhusking the grains of rice by mortar 
pestle* Niyama is a technical MimansS term* Tide notes to Y, M. p. 163. 
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s6n' should be given in adoption^ in disfersss,) ; and therefore if this reskictive 
rule be violated, then one cannot secure the unseen result which is the urging 
motive ( prayojaka ) of the particular act ( viz, adoption here Somf . 
however hold that the word ^pad { * distress % in Manuks text ) does not,, 
serve the purpose of implying a prohibition { of giving a son in adoption ) 
when there is no distress, but that word only conveys this that distress (apad) 
is an occasion ( on which a son may be given in adoption ), since the word 
Apud cannot be construed as meant to exclude (only) the giving of a son in 
fc.be. absence of distress ( u e. there is no pctTisamhhyd ), as such a con- 
struction would be liable to the faults of giving up the plain meaning and 
fcbe. like^- Nor can it be urged ( as an objection ), that if dpad were only 
to be understood as the occasion^ (of giving in adoption), there would follow 
the undesirable conclusion that sin would be incurred by nob giving a son 
( in adoption when another is ) in distress; for this imssage ( of Manu )- 

It So far Hilakanfiha shows that the Mit; is not right in calling the implied prohibition 
( of giving ^Yhen there is no distress ) and that if Mimansa is to be strictly , 

followed it must be regarded as Icratvartha bo that action opposed to it would make the 
adoption itself invalid. Then he puts forward the view of some that there is neither 
iiiyct^nd nor parisaihhhya in Manu’s verscj but that verse is only permissive and puts forth 
the occasion when a son may be given. He does not refute this view and it looks probable 
that he approved of it. 

'2, T’or the terms Niyama and PariaamJchya Yide notes to V. M. pp, 1G3-166. Vidhi pure 
and simple lays down what is unknown from any other ordinary t source of knowledge, siwshr, 
as the- tioxt ‘one who desires heaven should perform jyotistoma A Niyama restricts the 
performance of a religious act to one out of two or more alternatives and prohibits the rest*. 
e. g. the text ‘ one should sacrifice on an even plot of land is a ' niyama^^ as it restricts perfor-^ 
mance to even ground and prohibits performance elsewhere, A parisamkhya is a . permissive 
rule, it allows the doing of a thing, though it does not really, enjoin.it and prohibits .the 
doing of things other than those allowed ; e, g. the text ‘ the flesh of the five five-nailed .afil* 
mals may be eaten’ is a paHsamkhya^ since it does not enjoin the 'eating of flesh, it only per. 
mits the flesh of five animals and impliedly prohibits the eating of the flesh of other 
A pafisctihkhyU is always liable to throe faults. It has to give up the plain sense { in the., 
above the words read like an injunction that the flesh of five animals must be eaten h e. 
there is svarthatydga ), wc have to suppose that the text forbids the flesh of other animals , 
(Which is not expressed in so many words) and. this implied prohibition is against w.hat 
follows human cravings after flesh { i. c. there is praptabadha)* The view , of. some writers., 
is that Manu’s verso docs not contain a niyaim ( as in that case it would be a sin not. to give 
a son ill distress ), nor does it contain a parisaikkUya^ which latter should not as far as .pos-, 
sible be resorted to as it is liable to three faults. That verse is simply a definition of 
dattaka and nothing more, 

3,. Oertain actions were prescribed, as always obligatory and certain others, were pre?. 
scribed for certain occasions { nimitta ). If both nitya and naimittika actions were not ..per^, 
formed, sin was incurred. If Manu’s verse put forword apad as the occasion of giving in 
adoption, then by not giving a son in adoption in Upadt sin. Would be incurred. This objeo-. 
rion is raised against the proposition of some that apad is only a nimitta ( occasion ),. It is 
answered in the Avords ‘this passage’ i, e. the verse of Manu ‘simply defines dattaka and 
contains no command ( vidhi ). 

; P. log (text J., . . . .-r . .. 
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simply conveys ■the relation between an appellation BamjfiM; hare dattaM | 
and the object denoted %dt and it does not lay down (as a mdhi^z, positive 
rule or injunction ) the giving ( of-a son in adoption ) on the ^occasion of 
distress* • 

As to what the same writer ■{ Vi jSanesVara ) says on the subjeot dl 
marriage, viz. * in acting contrary ^16 %he prohibition against ( marrying ) i 
sicHy girl and the like, one runs cdtinter only to seen results, but the stattii 
of being a { legaly married | wifeldoes follow that also is refute! 

by this very reasoning K ' 

Sadra'am ( in Mmu 9. 168)? according to SledhStithi®, means 

* equal in family and qualities ’ and not by caste and hence even one of the 

JksdiHya el&ss and the lil^e may be a (adopted) son of a brk^ 

hmana and the like. According to Kulilkabhatta ® BadfB^am meanS 

* equal by caste And this { view of Kulllka ) is proper, since Yajnavalkya, 
after beginning the enumeration of all the twelve sons in the words ^ the 
i&uraaa ig one born of the legally married wife’ ( II. 128 ), concludes v?rith the 
words ‘ this rule has been promulgated by me as regards sons of the same 
c^te ( as the lathery's ) i This will be made clear by means of two texts of 
S'aunaka fc6 be cited later on. VijSanesVara also ( holds ) the same ( view 

He ( VijnanesVara ) also says that the prohibition that the eldest sou 
must not be given® ( in adoption) since the eldest son alone is the foremo^ 


1. Yaj, { 1. 53 ) lays down that one should marry a girl who is not diseased, wIEio 
has a brother and whose .gofra and pravara are difierent ( from those of the bridegroom 
The Mit. on this comments that even if one goes through the ceremony of marriage 
with a girl who IS his sapinda or whose { father’s ) gotra and pravara are the same as 
the bridegroom’s, there is no valid marriage and the girl does not become his hliUrya ( a 
wife ), but if one were to marry a sickly girl (in spite of the direction of Yaj. ), a valid 
marriage takes place and the girl is his lawful wife, only he runs counter to visible results 
( 1. e. marriage with a sickly girl may cause worry and unhappiness and the children of the, 
marriage may also suffer). This means that according to the Mit. the prohibition against 
marrying a sickly girl is pzini^fartha and not hratvartha* Hllakantha seemiS to hold- 
that it is hratvartha, 

- * 2. Medhatithi composed a bhasya (commentary) on the Manus:^|ii, which is the oldeiSt 
extent one. He flourished about 900 »A. D; Vide * History of Bharmas'lfetra’ pp* 268--27S ^ 
S. iCullukabhatta wrote a oommentarj'* on the Manusmrti, which is 'the most widely 
kno#h of all commentaries of Manu. He flourished about 1150-1250 A. B, 

‘ Hiltbry of Bharmas^astra * pp. 359—363, 

‘ ' 4, battaha is one of the twelve sons and so Yaj. is thinking only of a mjatVya 
di\^aha,' This is the reason why Hll. says that Kulluka is right. 

5^ This passage of the Mayukha up to the word * sarvam ’ below is referred to in 
7 Bmni 221 at p, 224. Vide also Tukaram v» Babaji 1 Bom. B. R. 144 at p. 152, 
aiid. TfiiXs CMmanlal v. Vyam Bamcliandra 24 Bom. 367 ( F, B. ) at p. 375. It . 
has now been held that the prohibition as to.the adoption of the eldest son is only admoB|^ , 
tory, Vide 7 Bom, 221 and 2 Cal, 365, ^ 
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^ or the primary ) agent in effecting the purpose to be served by the birlh of a 
son as said in (Mann 9* 106) ‘a roan becomes p^tfin (one who has got a son) 
the moment the eldest son is born to him *, affects only the giver ( of the 
son ) and not the acceptor ( of the son ) ( Nil. refutes the view of the 

Mit. ). This prohibition might indeed have affected only the giver, if 
this ( text, Mann 9. 106) did really prohibit the gift of the eldest son ( in 
adoption ). But it contains no such ( prohibition ), since there is no reason 
(to understand the text in that sense) and since the word putfibhavati^ con- 
veying as it does that he becomes a putHn^ is simply meant to assert that 
the debt {.that a man owes to his ancestors ) is paid off (by the birth of the 
first-born son On account of this ( interpretation ) the latter half ( of 
Manu 9* 106 ) * he ( the father ) becomes free from the debt of pitrs ( ances- 
tors ) and therefore he ( the eldest son ) is entitled to ( receive ) the whole 
( wealth) from him ( the father ) ^ is well construed ( or connected with the 
first half ). Sarvam ( in Manu 9* 106 ) means the whole wealth \ 

Only a male* can be a dattaha (adopted) and not a girl, because 
the pronoun sah { he ), occurring in the passage * he should be known as the 
son given ’ ( Manu 9.168 ) that conveys the relation between a term ( daU 
trima i. e. dattaha ) and the object denoted by it, can refer only to a male 
of the same caste ( as that of the person adopting ), who ( male ) is the ob^ 
jeefc of the action of giving away on the occasion of distress, the gift being 
made by the' parents and affection and water being the accompaniments 
( guna ), just as the word ( the pronoun in * one should perform the 

initiation ( upamayana ) oeremoney on a brahmana of eight years* and one 
should teach him ( the Veda ) ’ refers to one on whom the initiation ( upa'^ 

1. The view of the Mil;, discussed above follows immediately after the words about 
hot -giving a sou when there is no apad. The words are ‘ anSpadi na deyah, daturayam- 
prati^ddhah, tatha 'ekah putro na deyah...tathaneka-putra-sadbhavepi jyestho na deyah% 
The Mit. does*not expressly say that the prohibition against giving the eldest affects the 
giver only, but Nil. from the context holds that the Mit. meant that. The.Balambhatti how- 
ever explains the Mit. differently. A man was born under three debts, one of which due to 
his x>itrs ( forefathers ) he paid'off by begetting a son (vide Tai. S, VI. 3. 10 5; Ait 
Br,. VIL 13 ). Paying of the debt of the ancestors and saving the father from hell 
( Manu. 9.138 ) were the purpose^ served by a son. 

■ 2.,, In GangahaiY. Anant Bomr,690 the adoption of a daughter by a brahmana 

was held invalid after referring to the opening paragraph . on ^ adoption up to ‘both should 
give ’ (p. 104 above). Another vexed question has been the adoption, of^ daughters by naitcins 
(dancing girls). In MatMira v. A Bom, 545 WestJ. held that the custom of 
adopting daughters cannot be recognised in the case of naikms by the courts of law and 
such adoption confers no right on the person adopted. This was followed in Tara v Nana 
14 Eom. *90 and Hird' NaiMn y. Badha d7 'Bom, 116. But the Madras. High Court 
in Venhu y, Mahaling a 11 Mad. 393 held that courts could- recognise the custom of. 
adoption of daughters by naihins and the court dissented from 4 Bom, 545. This was 
followed in 12 'Mad. 214. But vide /S'awyM V, 24. Mad, -229^ 
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■B.IV.5.6-S 
M. p. 5211. 5-26 ^ 

^yana ) 'rifee is perforroed. who is a br^hmana of eight; years'and a tnale®’^ 
This reasoning refufjes tihe dictuifth of some that; fche word daitfima end** 
ing in wap ( e. ma ) according fco fche rule of ( Panini IV. .4. 20 ) '* the 
affix iwap is invariably added in (she sense of ‘ effeofced or broughfc about; ^ lo 
a formafeion ending in W* ’’ expresses also a girl given away feo a bride- 
groom ( in marriage ) or feo another ( in adoption ), since ( in her case also ) 
there is no distinction as to the fact of being brought about by gift. 

Saunaka speaks of the mode of accepting a son ( in adoption ):^ 

I, SWnaka? will now expound the excellent ( mode of ) adoption. One 
having no son ( male issue ) ® or one whose son (male issue) is dead, 
having observed a fast for the sake of .( adopting ) a son, having, made 
gifts of a pair of wearing garments, a pair of ear-rings, a turban and a ring 
to an acSrya ( priest ), . who is a thorough master of the Vedas, a devotee 
of Visnu and who is religiously disposed, and having brought a bundle of 
kus^a grass and fuel-sticks of the ( Butea Frond osa ) tree, having 

summoned his relatives and kinsmen and having ‘ feasted them and 
specially Brahmanas, having performed the whole of the details ( tunica ) 
of the rites commencing with anvddhdna (placing of fuel-sticks on. 
the consecrated fire ) and such other rites as purification of the clarified, 
butter ( by passing two blades of kus^a grass through it ) and having gone. 

. before the giver ( natural father of the boy ), he should cause a recfuesfc 

1, For supporting his proposition that only a male can be adopted, NTllakantha cites 
aparallel based on a Vedio text, Upanayana { initiation for Vedio study ) is performed 
only in the case of males, so adoption also should be confined to males. Vide 
Apastambagrhya lY, 10. 2 and Sudars'anacarya’s commentary thereon for the Yedio' 
text ^ astavarsam V &c. The general rule is that the number and gender of a word 
are not to be insisted upon as in the well-known example ‘ he cleanses the cup *, where 
though the singular is used al! cups are to be cleansed. But in certain oases the gender 
of a word is to be insisted upon as laid down by Jaimini in IV. 'I. 17, The word guna 
( subsidiary matter ) is used in a technical sense. Vide notes to Y. M. pp, 168-169, 

2. TH is affixed according to Panini ( III. 3. 88 ) and has ma then added on. 

The word clattrima according to Panini means * brought about by gift *, which ' may 
apply to a male as well as female. Just as a 'Son is clattrima because his status (as 
adopted son )'is brought about by the action of giving, so a girl adopted by another or 
married 'by another may also be called dattrima. since 'her status as bride or as adopted 
daughter is equally brought about by the act of giving. This is the reasoning of some^ 
Nil. says that this is refuted by the parallel example of upanayana, ' ■ 

• • 3. The iword putra stands for son, grandson and great-grandson. In Hanmant 
V. BhimacJiarya I, L.- R. 12 Bom. 105 it was held that an adoption by a childless 
Hindu is valid even though his wife be pregnant at the time 'of adoption and even if 
she later gives birth to a son. In Qopal v, JVarayan 12 Bom. 329 it was held that' an 
unmarried man may adopt. In Bharmappa v. XJjjangauda 4:Q Bom. 455 ( = 23 Bom. L. R. 
1320 ), after referring at p. 459 to the texts of Atri, Manu and S'aunaka and to Mandlik’s 
translation of aputra ( at p. 460 ) it was held that a man having a grandson disqualified 
from inheritance owing to congenital and incurable dumbness cannot adopts a son and that 
there is nothing in the Vyavaharmayukha to lend support to the view that h© can adopts 
Yide Nagammal v. Bankarappa 54 Mad, 576, 585 wMoh dissents from 46 Bom. 455, 
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. be made to him ‘ give me your sdn. ’ The giVer being capable -of 
^ imaking a gftt ( should give his son ) wifch ( aftier reciUng ) the five ( 'fk 
'verses ) ‘ye yajSena ’ ( Egveda X. 62. 1—5) and ( the adopter | 
Having taken ( the boy ) with both his hands after repeating the 
- ‘ devasya tva ^ { Yaj, S. 23. 3, Eathaka S. I. 2/*!: ifec. ), having inandibly 

' repeated the verse { T^) ‘ ^angad^’afigat &c. ’ ^ and smelt the top ^ 

the boy’s head ; having decked with clothes and the like the boy who 
bears the appearance ( or resemblance ) of a son ( of the receiver's body 
having .brought him in the middle of the house to the accompaniment 
of dancing, singing, instrumental music and benedictory words } having 
cast into fire according to the s^astra offerings of boiled rice with the 
‘ yastva hrda ( Eg. V. 4. 10 ), with the rk ‘ tubhyam agre ' 

{ Eg. X. 85. 38 ) and ( offered ) five oblations of rice, with each of the 

, fJcB beginning with ‘ some dadat’ ( Eg. X..8.5. 41.) and having per* 
formed the ho*ifna to ( Agni ) ^ he ( the adoptive father ) 

. should finish the rest ( of the rites ). , Among Brahmanas the adCption 


1. n!?h 0 jSrst half of it occurs in S'atapatha Br. 14. 9. 4. 8; the whole occurs in the 
Manavagrhya 1. 18. 6, which adds that the father after returning horn a journey* and having 
smelt the top of the son’s head, should mutter it. It occurs in the Nirukta (HI. 4) also. Vide 
Bkagwan Smgh v. Bhagivan Singh 17 All. 294 at p. 886 where Edge 0. J. prefers Bnhler’s 
translation ‘ he should then adorn the child which (now) resembles a son of the receiver*® 
body’ to Mandlik’s translation ( p, 62) ‘having with clothes and the like adorned the boy 
bearing the reflection of a son’. Vide p. 376 where Mandlik’s translation of S'annaka’s text 
q^ed in the Vyavaharamayukha is cited. 

2. Somet to S'diBtakrt is the one offered to fire (Agni) called Svistakrt at the 
termination of a saorifioial act. It has been held that the dattahomu is not absolutely 
necessary for the validity of an adoption even among brahmanas if the adopted boy 
belongs to the same gotra as the adoptive father. Vide Bal Qangadhar Tilak v* 
Shrinuoas L. R. 42 I. A. p, 135 at p. 160 ( = 39 Bom. 441 ), Qovindayyar v, Dorasanii 11 
Kad, 5 ( F. B. ), Sheolotan v. Bhirgmi 2 Patna L. 1. 481, Govmdaprasad v. Eindabai 49 
Bom. 516. ( = 27 Bom. L. R. 365 ). In this last case the 'adoption ’"of 'a boy of a difleren't 
gotra by a Kanoj Brahmana’s widow without dattahoma was held invalid. Where the 
actual giving and taking took place during the lifetime of the adoptive father, thn 
dattahoma where necessary may be performed after his death by his widow or another per]^ 
( vide Venkata v. Stibhadfa 7 Mad. 548, Mandavilli Seetarama^nma v. Antavilli Suryanara- 
yana 49 Mad. 969). In Sri Sri Chandramala v. Sri Muktamala 6 Mad. 20 it was held 
that among Ksatriyas in the Madras Presidency an adoption without dattaho^na was 
valid; but in EanganayaJeamma v. Alwar Betti 13 Mad, 214 at p. 219 it was held that 
dattahoma would be necessary for the validity of an adoption among Komatis { or vaiB'y-s-s )• 
In Mahashoya Shoshinath^v, Shrimati Kriskna Soondari L. R. 7 I. A. p. 250 the Privy 
Oouncil observed ( p. 255-56). ‘ The mode ’of giving and taking a child in adoption 
oontinues te stand on Hindu law and Hindu usage and it is perfectly clear that among 
twice-born classes there could be no such adoption by deed, bcccuse certain religions 
ceremonies, the dattahomam in particular, are in their case requisite. This was 
Mier dictum since the point there was whether among s'udras there could be a valM 
adoption by mere deed without actual giving and taking. Still being the diotutn 
the. highest tribunal for India it is entitled to great respect. 

* P. text.) . - . _ . , . . _ 
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of a son should be mads from amongst the BCtpinAmsi^. or in the absence 
of them { ), one who is- not- a sapirnda (■ may' be -adopted )* 

but (one) should not adopt ( a son ) from elsewhere ( i. e. from 
another caste ). Among ksatriyas, ( one ) from their own caste or one 
whose gotra is the same as that of the ( adopter’s ) preceptor^ ( should 
be adopted ), among vais'yas ( one ) from amongst those born in the 
“VaisVa caste and among ( one ) from among the castes 

(.should be adopted ) In the case of all the varfias ( the four castes ) 
from their respective castes only ( are adoptions to be made ) and not 
from a different ( caste ). And a daughter s son and a sister’s son are 
given in adoption to a s'sdra also. One having an only son should 
never give in adoption his son* By one having several sons the giving 
in adoption may assiduously be resorted to. A brahmana ( should 
adopt ) after bestowing on his priest a dak^ina ( gift or fee ) accord- 
ing to liis ability? a king ( after bestowing ) even as much as half ( of the 
yearly revenue ) of his kingdom/ a vais'ya three hundred coins, a 


1. Tlie Mit. on Yaj, I. 52 defines the meaning of sapiiida in connection with the 
topic of marriage and on Yaj, I. 53 sets out the limits of Sapinda relationship. The Mit* 
lays down the general proposition that wherever the word saifinda occurs, connection 
through particles of the same body directly or mediately has to be understood. Sapinda rela- 
tionship plays the most prominent part in three topics, viz, marriage, inheritance and succession 
and aiawca (impurity on birth and death),. For a translation of the Mit. passage on sapinda 
vide Lalluhhai v. Manhuvarbai 2 Bom. 388 at p. 428, Lallubhai v. Cossibai 7 I. A. 212 
at P..2S2 = 6 Bom. 110, 119 and Kesscrbai Hwnsray 30 Bom. 431 { P. G. ) at p. 443* 
The passage from ‘ Among brahmanas * to ‘ .........sister’s son are given in adoption 

to a s'udra also ’ is quoted in 17 All, 294 { F. B. ) at p. 376 and in 9 Mad. 44 at p, 51 
( where it is said that the Dattaka-mimafisE and Dattakacandrika add one half verse viK‘ 
brahmanadi-traye nSsti bliagineyalii sutah kvacit’. 

2. According to the As' valay anas' rautasutra I. 3 and the Mit. ( on Yaj. I, 53 ) 

kfatriyas were supposed not to have special of their own and it is laid down that 

their relations arepgulated by the po^ras of their (family priest). It is howevei 

noteworthy that As'valayana (S'r. S. VI. 15 ) himself gives Manava, Aila and Paururavasa 
as the pravaras of ksatriyas. For the meaning “of .gotra vide Apastamba Dh. S. II. 5. 11. 
15 in S. B, E. Vol. II. p. 126 and Kalgmda v. Bomappa 33 Bom. 669, 682-683. 

3. In Titkaram v.Bahaji 1 Bom. L. E. 144 an adoption by a woman who was a Tilari 
{ inferior Llngayat ) of a boy who was -a Kulvadi or Mahratta held to bo valid. 

4. At one time courts held that the adoption of an only son was entirely hull 
and void, vide Lahslimappa v. Bamava 12 Bom. H. G. B. 362, 376, Wa^nanv. Krishnaji 
14 Bom. 249 ( F. B. ), Basaioa v. Lingangavda 19 Bom. 428 (whore all texts and authorities 
are elaborately discussed ); but now all High Courts hold that such an adoption is valid. 
Vide Sri Balusu Qurulmgaswami v. Sri Balusu Bamalakslimamma L. E. 26 I. A. 113 
( =22 Mad.. 308 ), Badha MoJitm v. Hardai Bihi 21 All. 460 ( P. G. ), Yyas Chimanlal v. 
Vyas Batnachandra 24 Bom. 367 F. B. at p. 375 ( = 2 Bom. L. E. 163. ) 

- 6. The D. M. explains ‘ half kingdom ’ to mean half of the yearly revenue of the 

kingdom and ‘ sarsvasva ’ ( all wealth ) to mean the whole of-'a year’s income . This seems 

is^asonable. 

■ . - , - ' . , 
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s^ldra even fche whole ( of Us yearly } wealth ; if he be unable ( to pay 
. so much ) according to his ability, - ^ 

Ghdydvahaham { bearing the appearance or reflection ) means 
similar to h DotUhitTO bhdgi%ey(^$'u ( a daiighte/s son and a sister’s 
son). Just^ as in the passage * He ( the sacrificer or the 

1. This is among the most difficult passages of the Yyavaharamayukha, containing as it 
does a highly technical discussion of Purva MimSnsa doctrines. For detailed explanation of 
various terms, vide notes to V.M, pp. 173-177. The Maitravaruna is an assistant of the hotr priest 
in sacrifice, whose business it is to loudly repeat the praisas (directory formula) such as hotS 
yakaft’ &c.‘ A stafl is given to a sacrifioer when he is initiated for a sacrifice. This effects a 
sarhs^ara (purification) of the sacrifioer. The staff is a thing that already exists (bJiufo) ;hut it 
serves a future purpose also ( !. e, it in BibJimyupyogi ), The staff is given to the Maitra- 
varuna. by the adlwaryn ( or the saorificer, according to some ) for holding firmly as said 
in the sentence * he gives a staff to the maitravaruna *. What is of use in future or what 
is to be accomplished is called In the sentence / one desirous of heaven should 

offer a sacrifice ’ the real meaning is ‘by sacrifice heaven should be accomplished’ i. e. 

heaven is the object or goal ( bhavya ) to be accomplished and is put in the' accusative case 
{ ydgena svargamhhn>vQ^jet). So it may plausibly be argued that, though the staff is 
already existing ( bhuta ), it is of use to the Maitravarupa and is put in the^ accusative 
case and so it is the hhTivya (the object to be accomplished, the principal thing). But 
this is not correct. Vide Jaimini lY. 2. 16-17 for a discussion. There is another sentence 
‘ . the Maitrayaruna holding the staff repeats the praisas' he. the staff serves him as a 
support when loudly repeating praisas. The dative case ( in maitravarn'f^.ya dandam 
&o. ) shows that the intention is to regard the Maitravaruna as the principal ( pradhana ) 
factor in this sentence and not the staff. The giving of the staff effects a saihskSra in 
Maitravaruna and therefore that is the mdheya ( the matter enjoined ) in this sentence® 
This reasoning is extended to the words of S'aunaka that a daughter’s son and a sister s 
son are given to a s'udra. . Here also there is giving { dana ) as in the sentence * he gives 

the staff ’ (Sic. and the word s'udra is put in the genitive case which has the sense of 

dative. Therefore s'udra is like Maitravaruna the principal factor ( pradhina ) *in this 
sentence and the bhavya. The gift of the daughter’s son and sister’s son is the vidheya 
( what is enjoined ) with reference to s'udra, the idea being ‘ dauhitrabhagineyadanena 
s^udram bhavayet The Yedas lay down for all { including smdras ) the duty of paying 
off the debt due to the ancestors by means of sons. So it follows as a matter of course 
that a sonless s'udra should adopt a son. Therefore the words ‘ a daughter’s son &c 
are not to be construed as prescribing adoption for s'udras ( as that is already known ), 
but they lay down a restrictive injunction (a niyama yidhi) for a s'udra that he is 
to adpot a daughter’s or sister’s son if available. S'udra being the principal ( j 
is the bhavya and the dauliitra and bhdgineya are the h§a since they serve the purpose 
of the s'udra by enabling him to pay off a debt. For s^esa and s'esin vide Jaiminl 
III. 1.2-6, The vidheya ( thing enjoined ) is the gif t of the two. It is a restrictive rule 
and its province is dauliitra and hhagineya&nd not mdra. It is possible for a s'udra ‘to 
adopt any one whether and bhaginey a or not. But if this sentence is 

taken as a niyamavidhi he must first choose the dauMtra or bhagineya, that is the text 
means ‘ dauhitrabhagineyau eva s'udrasya’. If this were not accepted, then the text ol 
S'aunaka would have to be construed as dauhitra-bhagineyau s'udrasya eva ’ (daughter’s 
son and sister’s son are to be adopted by the s'udra alone). This would make the 
sentence a parisamhhya ( allowing the adoption of the two to sudras but forbidding 
it in the case of members of the regenerate classes ), which is to be resorted to only , if 
no other construction is possible, as it is liable to three faults (explained above p. lQ6n. 2)» 

It is always better to construe a passage as a m'l/ama than as a parkamhhyd,. Hence 
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priest; ) hands oyer a sfiaff to fche maitrdmruna ^aifciiougli it , is possible 
lo regard fche sfcaff as fche bhavya ( fche principal factor or goal) .since ifc is 
an' already existing thing and , is of use in fche fufcure, yet fche maifcrayariina, 
himself? who serves a purpose in fufcure as fche agent of fche act of repeating - 
the praimBm said in fche passage mifcrayaruna) holding the sfcaff repeats ^ 
fche prataas is expressed to be fche bhavya by fche dative form ( yiz. 
maUrdvarnnaya in fche passage firsfc quoted ), similarly here also ( in' fche 
text of S^aunaka ‘ the daughter’s son ’ ) the s'ldra himself, who has not 
paid off the debt ( to his ancestors ), is the bhdvya on account of the 
possessive case ( i, e. s^fdrasya ) that is used in the sense of the dative, 
he being the ( the principal whose purpose is to be served by another) 

with reference to the daughter’s son and the sister’s son ( that are i. e. 

serve his purpose ). Hence those two themselves ( daughfcer’s and sister’s 
son ) being the vidheya ( what is enjoined ), it follows also that ( in 
the passage of S^aunaka ) they two alone are the province or subject matter 
of the restrictive rule ( 'niyamavidhi ) in the form ^ daughter’s son and 
sister’s son alone ( are to be adopted ) by s'tdra while the s'tdra not 

Hll. construes the text as a restrictive rule ( niydma ), How difficult this passage is 
may foe xinderstood from the suggestion of Mr. Gharpure to take * vidheyatvena * as 
equal to ‘ vidheyatvabhavena * ( tr. p* 72 n. 7 ). It is rather strang<5 that in Vyas 
Chimanlal v. Vyas Bamckandra 24: Bom 473 at p. 480 it is said that the V* M. is 
opposed to the adoption by the regenerate classes of the daughter’s son and sister’s son 
and in Gopal Narhar v. Ha^imanta Gancsh I. L. R. 3 Bom. 273 atp. 280 there is 
an elaborate discussion on this point, the conclusion reached being ' we see no reason 
for supposing that he intended to relax the interdiction of such adoptions by brahraanas* 
ksatriyas and vais'yas*’ It is submitted with great respect that this is wrong* The V. M. 
approves of what is said in the Dvaitanirnaya by S^ankarabha|ita and in the Pvaita* 
nirnaya it is expressly said (vide notes to V. M. p* 180) that brahmapas and others' 
can adopt the daughter’s or sister’s son. In 17 All. 29-i (B, B.) it was held that the Benares 
school does not prohibit the adoption by the three regenerate classes of the daughter’s or 
sister’s son, or mother’s sister’s son but this was over-ruled in Bhagwan Singh v. Bhagwan 
Singh 26 I. A. 153 ( =21 All.‘ 4i2 ), where the adoption of mother’s sister’s son by a 
ksatriya was held to be absolutely void. Apeording to all High ‘Courts in India, it may 
be taken as settled that the adoption of these j three ( daughter’s son &c. ) by the three 
regenerate classes is forbidden. Vide Mussum 77 iai, Smulai' v. Musswmnat Parbati 16 I. 
A, 186 (Allahabad case), Gopalayyan Baghiipatiayyan 7 Mad. H. C. B* 250, 
Bhati V. JSari 25 Bom. Ii. R. 411, Walbai v*. JSeerbai 34 Bom. 1491 ( mother’s sister’s 

son ), But there are several decisions holding that the adoption of a daughter’s sou or a 
sister’s son may be valid by custom even among brahmanas* Vide 14 All. 53 (adoption 
of sister’s son by Bohra Brahmins of North West Provinces ), v. Shivram P. 

1894 p. 30 (adoption of daughter’s son among ‘Havik br&hmanas of Ganara ), 

?iath V. Kaveribai 4 Bom. L. R. 140 ( adoption of a sister’s son among Sarasvat Brahmapas 
of Canara ), Vayidmada v. Appu 9 Mad. 44 P. B. (adoption of daughter’s so c sister’s, 
son by brahmanas of South ‘India upheld ), v* Somasundara 43 Mad. 876 

( adoption of a daughter’s son among brahmanas of the AndJm^a or Teliigw country ), 
Sundrahdi y. Ha^xma^it 34 Bom. L. R. 802 ( = 56 Bom, 298 ) 'Where the adoption of a 
daughter’s son by a Desastha Smartatbrahmapa of Hharwar was upheld on the ground ol 
;; custom;. ''V';-'': ' . • • 
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hieing the vidheya (what is enjoined), in that passage cannot possibly be the 
province of a niyama. If the text (of S'^aunaka ‘ daughter’s s6n &c ’ ) were 
explained as ' the two ( may be adopted by s^ldra only? ’ the ( undesirable) 
consequence would be that there would be a ( implied exolu- 

gribn inferred from a permissive rule ) in the case of brShmanas and others 
who also ( like the s%dra ) are s'esin ( with reference to the act of 
adoption that serves the purpose of all and is therefore s'esa ). 

Therefore the daughter’s son and the sister’s son alone are the principal 
( adoptees ) for a s^dral Failing them, any one else of the same caste 
( may also be adopted ), since the same author himself ( S aunaka ) says 
among s'idras ( one ) from among the s^ldra castes \ Nor ( can it be 
urged that this word ( caste ) should be so narrowed down as to be 
limited to only the daughter’s son and sister’s son { of a s^dra ), since the 
status of being a daughter’s or a sister’s son and that of belonging to the 
same caste are not co-existent and since the ( undesirable ) conclusion would 
follow that in the same smtti ( passage ) a general rule will have to be 
t'egarded as redundant. 

x4.nd this matter has been expounded in the Dviatanirpaya^ by my 
i^evered father , To the same effect is the usage of the s'ia.tos ( cultured 
orlrespectable people ). 

Thus the right of ^ the?/ldra ( to adopt ) being'^ established like that 


1. Nor can it bs urged — In this Nil. anticipates an objection and meets it. 
aunaka gives a general rule ( samanya vakya ) that among s' udras adoption should be 

ffom among s'udra castes ; he also gives the particular rule that a dauhitra and hhUgineya 
are for s' udra { which has been construed above as a restrictive rule ). These two must 
be so construed as not to conflict. That can be done by saying that a s' udra can only 
adopt a dauhitra or bhdgineya who is of ther‘same caste with him -^nd that he cannot 
adopt anyone else even of his own caste. Nlh does- not accept this and gives two reasons* 
An upasarhhara ( narrowing down of one*; sentence to another ) is possible only when 
the two sentences stand in the relation of general proposition and particular proposition. Vide 
Jai mini III. 1. 26-''27. But the above two sentences do not stand in that relation. When 
inter-marriages were allowed a s' udra*s daughter or sister could have married a person of 
a higher caste and his dauhitra or bhagineya would not have been a s' udra but of a 
mixed caste. Nil. gives another reason also for rejecting the narrowing down. If a s' udra 
cannot adopt anyone of his own caste except dauhitra and bhagineya^ the general rule 
of S'aunika ( viz. among s' udras one from the s' udra castes) becomes useless. Therefore to 
grve free scope to both rules one should construe that for a s' udra the principal adoptees 
am dauhitra bhagineya and failing them any s'udra. Vide notes to V. M. pp. 178--179. 
This passage has nothing to do with the fault called vakyabheda as Mr. Gharpure 
supposes ( p, liriy 1 ). 

2, The Bvaitanirnaya is a work of S'ankarabhatfa, the father of Nil. which contains 

discussions in accordance with MimaihsS principles on various knotty points of dhaT'Me^ 
Mstra, For a full account vide my paper on the work in the Annals of the Bhandarkar 
Institute, vol. III. part 2, pp. 67-72, . / 

; F, 1X2 ( text ), 
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■of Ihe Nisada^ ,. .who is a chief '( feo perform ' Eaudra ' sacrifice )5 ' fjhe^ dictum 
of. the' SVddhmveka., fjhafe fche s^dra'is nob enfcifcled bo make, the .adoptio'o' 
of a,. son,. which. is accompamed with-Aoma®,. that is to be perfomied .with I 
the Vedic is refuted. The homa with vedio 7»a'»lras should j| 

howeverj be performed by him ( by the s%dra who adopts a son ) through 
a brahmana, since Paimara ( 6. 63—64 ) says : 

He for whom a fast, a vrata ( certain penance or act vowed to be 
dona ), a homa, ablution at a holy place, muttering of prayers and the 
like are performed by brahmanaS| secures the fruit ( the merit ) 
thereof. ‘j 

Smarta^ and Harinatha also say the same thing. As to what Paras ara 
himself says ( 12. 39 )2 

That brahmana, who for the sake of daksina ( gift of money or fee ) 
offers oblation into fire "on behalf of a s%dra, would become a s'ldra, ; 
while the s^ldra ( for whom he offers) would become a brEhmana j 

that, according to Madhava,^ propounds that the merit of the rite goes to 
the s^Idra and the brahmapa incurs sin* . 

Even a woman is entitled like the s%dra to adopt, since there is a text 
Women and sldras have the same rules of conduct ’ (prescribed for them)-^ 
Vasistha^ ( Dh. S. 15. 1—9 ) says man produced from seed and- blood 

1. The MsSdasthapati-nyaya is a well-known one. Vide notes to V. M. p. 181. 

A Nisada was the offspring 'of a brahmana from a s'udra woman { Mann X. 3 ) aud so 
belonged to a mixed caste. In speaking of the Baudra isti '( sacrifice ), the Veda says that 
a Eisada*sthapati should be made to perform that sacrifice. Jaimini ( VI. I. '25-S8 ) 
establishes that only members of the regenerate classes are authorised to perform vedio 
sacrifices. Therefore a question arises whether nisadasthapati ( who is to perform Baudra 
sacrifice ) means the chief ( sthapati ) belonging to one of the three higher castes who rules 
over nisSdas or one who is a chief and also a nisada. The conclusion is that on account' 
of the express words of the Veda, it is the chief of the nisada caste who is meant, thoug^h 
he is nob authorised to perform Vedic rites in general. Vide Jaimini VI. 1.61. A 
s'udra also on account of the express words of S'aunaka is entitled to adopt. • The S^uddhi- 
viveka is a work of Budradhara, who flourished between 1425-1460 A. D. Vide ‘ History 
of Dharmas'astra ’ pp. 895-397. 

2. In Indramoni B^Jiarilal L. B. 7 I. A. 24 ( adoption among s'udras of Bengal ) 

it was said that was not necessary among s' udras and that the latter may be 

performed through the intervention of • a brahmana. Vide also Bavji v. Lakshmibai 1% 
Bom. 381 at p, 393. 

3. Smarta is an a appellation of the great Bengal writer Baghunandana, The work 
referred to is his Sambandhatattva. Hariilafeha is the author of a large digest on dharma- 
s^astra cr.lled Smrtisara. The text of ParSs'ara and the Mayukha thereon are quoted in 
Atmaram v. Madhorao 6 All. 276 (F. B. ) at p. 281. 

4. Madhava is the' famous minister of the great Vijayanagara emperors Bukka and 
Harihara, who wrote numerous works. The work here referred to is his commentary tm 
Paras^ara ( VoL IT. part 2 p. 20 ). 

5. ‘ Women and s'udras &c. * Vide Manu IX. 18 and Baud, Dh. S. IV. 6. 4. This rule 
applies only where a woman performed a religious act independently by herself. She was, how- 
ever, authorised along with her husband to take part in vedic rites. Vide Jaimini VI. 1. 17. 

6. The whole of this passage from Vasistba (except the last sutra) is translarted in 

Qanga Bahai v. Lekhraj 9 All. 253 at p. 800. The passage from ‘ man ’ to ‘ permission * 

is quoted in Tulsi Bam v. Behari Lai 12 All. 328 at p. 338 and 30 Cal, ,965 at p, 972^ * 



VVAV^HlBAHAyUKHA 


r g.'m 5.;16' 


116 

owes his biyfch to bis moBher and fafcher. ( Hence ) tihe motjher and bhe 
father have power to give, to sell or to abandon him. But one should not 
give or accept an only sonS* for he saves a man ( from hell ). A 

wbman should neither give nor receive a son ( in adoption ) unless with the 
permisson of her husband.^ One about to take a son in adoption should, 
after having invited his kinsmen, having informed the ruler^ (of the intended 
adoption ) and having performed a hoTna in the middle of his house with 
the vydhrti$j take ( in adoption ) only him who is closely related and 
who is a kinsman not remote (in habitation and speech)."^ If a doubt arises 
( as to the family and qualities of the person to be adopted ), he (the parson 
desirous cf adopting ) should treat one whose kinsmen are in a remote place 
as if he were a suclfa ; for it is declared (in the Brahmana works) that by 
means of one ( son, aurasa or adopted ) he ( the adopter ) saves many . 
If, after a son is taken (in adoption), an dWam son is born (to the adopter), 
he ( the adopted son ) shall be the recipient of a fourth shared ” 

1, * One...... only son ^ — In the printed Yasistha Dh. S.^we read ‘ for he is (required) 

to continue the line of his ancestor’s in place of * for, he saves &e. This text was very much 
discussed in several oases in oonneotion with Jaimini’s rule that certain* texts containing 
the statement of a reason are merely recommendatory. Vide Beni Prasad v. Hardai Bibi 
U All. 67 ( F, B. ) at pp. 72-73 and Badlia Mohan v. Hardai bibi 21 All. 460 (P. 0. ) 
at p. 489 for discussion of laimini. Jaimini’s rule is contained in what is called the 
hetuvan-^nigadddhikarana ( I. 2. 26-30 ). Vide also 22 Mad. 398 ( P. C. ) at p. 425. 

2, This text of Yas. has given rise to varying interpretations. According to the 
Dattaka-mi mam sa, a widow cannot adopt at all as her husband’s permission cannot be had 
at the time of adoption. Others hold that the widow can adopt, if the husband gave her 
authority to adopt. The Madras decisions hold that the words ‘ consent of the husband * are 
only illustrative and a widow can adopt also with the consent of the sapindas of the husband- 
The Mayukha holds that a widow can adopt a son or give her son away even in the absence 
of the husband’s consent provided he has not prohibited her from doing so. Vide for this 
passage Yithoba v. Bapul6 Bom. 110 at p. 131 ( where Mandlik’s translation *her father’ is 
regarded as correct and relied upon ) and Pangubai v. Bhagirthibai I. L. R. 2 Bom. 377 at 
p. 380, the Collector of Madura v. iilboifoo 12 Moo. I. A. 397 at pp. 435-436 and Bajah 
Ve7ikatappa y, Banga Bao SO Mad. 172 at p, 715. 

- 8. Vide Narhar Govind v. Narayan L L. R. 1 Bom. 607 where it was held that 

the sanction of Government to an adoption by a Kulkarni or his widow is not necessary* 
to give validity nor has Government any right to prohibit or otherwise intervene in such 
an adoption. Vide also Balaji v, Datio 4 Bom. Ii» R. 762 ( “ 27 Bom. 76 ). 

4. This has been interpreted in Bombay as meaning that he takes i of what the 
awrasa takes and not of the whole estate i. e. the adopted son takes and the subsequently 
tovn aurasa son ^ . Vide Giriapa y. Ningapa 17 Bora. 100 at p. 101 whefe this text is 
quoted and also the remarks of the V* M. a little later on about the Dvymiusyayana ( at p» 
116 text ), Vide also Dhondo y, Appaji P. "3, 1893 p. Tukaraon Mahadu v. Bamchandrd 
49 Bom. 672 = 27 Bom. L.R.921 (where it is held that there is no distinction in respect of the 
share even among s'udras). In Bala Krishnayya y. Venkata Triambakmn 43 Mad. 398 it 
was held in a suit for partition brought by the father and the aurasa son against - the pre- 
viously adopted son that the adopted son would get 3 , the father and aurasa son ^ths each. 
But in Perrazu v. Suhharayadu iB I. A. 280 ( = 44 Mad, 666 ) the Privy Council held that 
among s'udras in Madras and Bengal an adopted son shares equally with an after-born aurasa 
son, as the Battaka-candrika says. Vide Asita Mohon v. NirocU Mohon 20 C. W. N. 901, 
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The permission of fche hnsband, however, is ( required ) only for a 
woman whose husband is alive, since ife ( permission ) serves an evident; ( or 
visible ) purpose; but in fche case of a widow, ifc ( adoption ) fcakes place 
even without! it ( i, e* without husband^s permission ) with the assent of the 
father^ and failing him wifch fchat of the (kinsmen). Hence it is that 

TgjSavalkya ( I* 85 ) lays down woman’s dependence on her husband with 
reference to a parfeicular sfcafce alone (viz. during marriage and his life): 

The father should guard the unmarried daughter, the husband when 
she is married, ( her ) sons in her old age ; failing them ( sons ), their 
kinsmen ( should guard a woman ). A woman has no independence at 
any time. 

In the absence of him ( fche husband ) or when, owing to old age and 
the like, he is unable ( fco protect her ) there is dependence ( for her ) also 
on the sons and fche resfc. By KafcySyana also fche assent of fche father, hus- 
band and fche like has been stated wifch reference fco particular states ( of 
a woman ) : 

Whatever acts for the benefit (of her soul ) after her death a woman 
does without being permitted by the father, fche husband or the son brings 
no fruifc fco her. 

Aurdhvadehikam ( in Kafcyayana’s fcexfc ) means * having reference to 
the other world Therefore that permission of the husband which follows ( as 
a matter of course as a requisite) in a certain condition (viz. when he is living) 
is merely re-ifcerafced in this ( passage of Vasisfcha ) and is not enjoined as a 
new and positive injuncfcion Hence a widow has authority (fco adopt) 


1. The translation of IVIandlik * her father which Mr, Gharpure follows ( p. 79 ), is 
not correct. The word ‘ father ’ here must be taken to mean from the context ‘ the father 
of the husband ’ { i. e, the widow’s father-in-law ) and not her own father. The father of the 
widow has nothing to do with the family and property of her husband. The woman by 
marriage passes into the husband’s goira and his jnatis become her jnatis also. So jnatis 
here mean her husband’s kinsmen, Jmati generally means agnatic relations ; vide Manu 
3. 264, 9. ^39 and Vishwasundara y, So7nasimdara 43 Mad. 876 at pp. 884— 885 where the 
meaning of sapinda and jnati in the matter of taking consent is discussed and it is held that 
the latter word means agnates and that to an adoption by a widow her daughter’s son’s 
consent was unnecessary. In Kesar Singh y. The Secretary ol State for India 49 Mad. 662 
{ where the decision in 43 Mad. 876 was not approved of) it was held that if no agnates 
were left the consent of a bandhu might suffice. In Vithoha v. Bapu 15 Bom. 110 ( where 
the adoption by a predeceased son’s widow with the permission of her father-in-law was 
upheld though there was no consent of her brother-in-law) Candy J. appears to quote (at 

p. 131) Mandlik’s translation ‘ the husband’s permission no independence at any 

time ’ with approval ( including the words ‘ her father ’ ) but the decision shows that the 
father in that case was the father of her husband { and not her father )» 

2. The words of Vasistha ‘ a woman should not give without the permission 

of her husband ’ do not, according to Nil. prescribo a rule unknown from other sources { i. e. 
they do not contain an apurvavidhi^) , but they* siiliply re-iterate (i. e.* they are a naer^ 
qnuvada } what is well-known. 



. VYAVAHAHAMAYeEHA 

even wifchoufc the permission of her husband ^ 

Adurehandhavam ( in Vasistha’s passage above ) means * a near sapi® 
nda as far as possible And even among nearer ( sapin<Jas), fch© brother’s 
son is the principal (adoptee), since Manu (9. 183} says 

If among brothers sprung from the same (father) one has a son, Manu 
has declared that on account of that son all become pwfHtis (persons 
having a son). 

.1. The decisions ol tiie Indian courts and of the Privy Oounoil on the widow’s power 
of adoption are numerous, but as they have no direct bearing on the text of the Mayuhha 
they are passed over. It is important to note, however, a few Bombay decisions. In Bamji 
V, Ghamau 6 Bom. 498 ( P. B. ) it was held that a Hindu widow who has not the family 
estate vested in her and whose husband was not separated at . the time of his death is not 
competent to adopt a son to her husband without his authority or the consent of his un- 
divided coparceners. In Yadao v. Namdeo 48 I. A, 513 certain dicta of their Lordships ( at 
pp. 524-626 ) of the Privy Gouncil seemed to cast doubts* on this Full Bench decision, but 
it was held that the Privy Council decision had not overruled the Full Bench deoisisn in 
6 Bom. 498 and that a widow in a joint family cannot adopt without the consent of 
surviving coparceners { vide Isliwar Dadu v. Qajahai 50 Bom. 468 F. B. =28 Bom. L. B. 782 ). 
But in Bhimabai v. Gurunathgauda 85 Bom. L. B. 200 ( P. 0. ) the Privy Council has 
very recently overruled the decisions in Bamji v. Ghamati and Ishwar Dadu v. Gajabai 
and has held that the widow of a coparcener in a joint Hindu family in the Mahratta 
country of the Bombay Presidency has power to make a valid adoption without either the 
express authority of her husband or the consent of surviving coparceners. The Privy 
Council relies on their earlier decision in Yadao v. Namdeo and refer to Mayuldia viz. the 

words *the permission of the husband Hence a widow has authority ito adoi>t &c.)’ Banade J • 

in 'Bayapa v. Appaiiua I. L. B* 23 Bom. 327 stated the settled rule as * It is only the 
widow of the last full owner who has the right to take a son in adoption to such owner and 
that a person in whom the estate does not vest cannot make a valid adoption, so as to 
divest ( without their consent ) third persons in whom the estate has vested of their pro- 
prietory rights ’ ( p, 329 ) and then specides four exceptions to this rule. It is submitted 
with great respect that the Privy Council decision is most unsatisfactory and does not 
correctly interpret the words of the May ukha and the spirit underlying it . The Mayukha 
is here explaining the words of Vasistha * anyatranujnanad-bhartuli ’ and is obviously 
combating the view of the Benares lawyers represented by Nanda Pandita ( vide p, 116 n. 
2 above ) that a widow cannot adopt at all or without an authority from the husband. But 
there is nothing to show that he establishes the proposition that even a widow in a joint 
Hindu family can adopt not only without authority from her husband but also without the 
authority of ( and even against the wishes of } her husband’s undivided father or brothers. 
The noble Lords say ‘ The Mayukha and the Kaustubha which govern the Mahratta school 
regard adoption by a widow as a religious duty which does not require the authority either 
of the husband or of his kinsmen * { 35 Bom. L. B. 200 at p. 209 ), But this is entirely 
wrong since the Mayukha expressly says, {p.ll7 11. 4-5) in the cas% widow adoption takes 
nlace even without it ( i. e. husband’s permission ) with the assem^^ t^.f^ther and failing 
him with that of the kinsmen.'' The Privy Council ignore these words of the Mayukha 
and also forget what Katyayana (quoted by the the Mayukha) expressly says about the widow 
engaging in religions acts without permission. Vide Sidappa v, Ningangauda 16 Bom, La 
B. 663 and Yeshvadabai v. Bamchandra 29 Bom. L. B, 1320, where Payappa’s case has 
been followed; but see Sangangauda v. Nanmantgauda 33 Bom. L. B. 1225 ( where it was 
held that if a i^erson dies leaving his widow and a son and that son dies leaving a widow, 
the power of the mother to adopt is at an end and cannot bo revived eron by the consent 
gjveii by the son’s widow ) and Shivappd v» Budrava 34 Bom, L, B. 539. 
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/ ' , The.' above is said in fclie Mitaksara^. It is proper to hold that this is the 

purpose of this text, since any other purpose is impossible. /l)%Tehandha'DG>M 
( in Vasis|ha) means * one of another caste h 

My'’' venerable father says that even one who is married or who has 
had sons may be taken in adoption. And this is proper, since there is 
nothing opposed ( to this view ). 

x4s regards ( the verses of ) the Kalikapurana ; 

Oh king,^ that son, whose samskaras ( purificatory ceremonies ) up to 
( i. e. including) cudd ( tonsure ) have been performed with the gotra 
{ famify name ) of his ( natural) father, does not ( i. e. cannot ) 
attain the status of the (adopted) son of another. When the ceremonies of 
eudd, npanayana ( investiture with the sacred thread ) are performed 
under his own gotra ( by the adoptive father ), the dattaka and the other 
kinds (of sons) become (recognised as) sons in the adoptive family, otherwise 
they are called dasa ( slave ), Oh king ! after the fifth year ( from 
birth ) the adopted sons and the rest cannot be ( recognised as ) sons. 
Having taken ( in adoption ) one who is five years old one ( the adopter ) 
should first perform the pv^trepti? 


' 1. The Mit. on Yaj. 11,132 after quoting Manu 9. 182 says that the text is meant 

to forbid the adoption of another when it is possible to adopt a brother's son and that the 
text does not lay down that a brother’s son is one’s 'own son for all purposes, as such an 
hypothesis would be opposed to the rule laying' down that one’s widow, daughter and 
daughter’s son succeed before a brother’s son, 

2 . This passage of the Kalikapurana is quoted in Gangasahai v. Lekkraj 9 All. 253 at 
p, 306, where also; ■ the two translations of Sutherland and Golebrooke ( of this passage ) 
are set out and that of Sutherland approved. At p. 316 the comment of the Mayukha 
about the passage being of doubtful authenticity is quoted and it is held that the authen- 
ticity of the passage is extremely doubtful (p, 318). In Baja Mukund v* Bhri Jagan^ 
nath 2- Patna 469 at p. 477 the passage of the KalikapurSna is referred to and it is 
held that a boy may be adopted till his upanaya^ia and that it .does not niattor if 
the CUda ceremony is performed in the family of birth and that initresti is omitted at 
the time of adoption. Vide also Chandteshwar Prasad v. Bishehwar Pratap 5 Patna 
777 at p. 844 ( where the passage of ‘the Kalikapurana as to five years was held not 
binding). 

3. These verses of the Kalikapurana stats four propositions, viz. ( 1 ) if ail samskaras 
from jatakarma to edda ( i. e, including edda ) have been performed in the family of the 
birth, that boy cannot be adopted in another family ; ( 2 ) if a boy’s cuda and later 
ceremonies arei performed in the adoptive family he is fully an adopted son ; ( 3 ) a boy over 
.five years of age cannot be adopted at all ; ( 4 ) a boy up to five years ( but not more ) whose 
edda was performed in the family of birth may be adopted, provided the putresti is per* 
formed first before any other samskaras are performed in the family of adoption* The cud a 
was performed generally in the third year and the tufts on the head were kept according 
to the pravaras. Vide Manu II, 35, Ap. Gr. S. VJ, 16. 3, 6—7 and notes to V. M. p. 187 
According to PSpini ( II, 1. 13 ) a is used in the sense of exclusive limit ( maryadU J 
and inclusive limit ( abhividhi ). Vide notes to V. M. p, 188 for the conflict if a were 
taken in the sense ot maryadd* Kll, says that these verses apply, if at all, to the adoption 

• P, 114 ( text 



m VyavahaeamaySkha [ 

That) passage refers fco one who is not; of fche same gotm^ In the' 
word [ aoudantanh ' * a ’ is used in fehe sense of * inclusive limif; since 
if it; were taken in the sense of * exclusive limit ’ there would be conflict 
with the verse ‘ when the ceremonies of cuda and up(i7h(j^y(^iiha 
This text, however, should not be much relied upon, since it is not found in 
two or three copies of the Kalikapurana. 

The doMdka ( adopted ) son is moreover of two sorts, k^vdlu (simple) 
Midi dvydw^yQty(i%Ot ( the son of two fathers ). The former is one who 
is given with out any condition, while Che other is one who is given with the 
condition ‘ this son belongs to us both Of these the former should per- 
form the obsequial rites, s'raddhas and the like of the adopter alone ( and 
not of the natural father ). To explain. The acceptance (the ceremony of) 
adoption ) of a son requires a hhdvya ( the goal to be accomplished ) to be 


of a boy who is not of the same gofcra. His real view is that thes? verses are without 
authority and probably spurious. In Dharma v. Bmnakrishna X, L. B. 10 Bom. 80 it is 
said (at p, 84) that Nllakantha’s interpretation of the iLdZi/capwrSwa passage as referring 
to asagotra boy causes a difficulty, but ‘ it does not, we think, follow that because he 
explains the text and comments upon it, he therefore adopts it At p. 86 the conclusion 
reached is ‘ we must hold therefore that the adoption of a married asagotra brahmana is not 
prohibited by the Hindu Law in force in this presidency ’. In Kalgauda v. Somappa 33 Bom. 
669=11 Bom. L. E. 797 (where a married Hindu having a son was given in adoption) it was 
held that he alone passed into the adoptive family and that his son born before adoption re- 
mained for purposes of inheritance in his natural family. In Advi v. Fakir appa 42 Bom. 
647 it was however held that a son who was in the womb when his father was adopted passed 
into the adoptive family with his father. In Viraragava v. Bamalinga 9 Mad. 148 ( P, B. ) 
it was held that (in South India) a brahmana of the same gotra may be adopted after 
upanayana but before marriage. Lingayija v. Chengalammal 48 Mad. 407 holds following 
th". Dattaka-candi'ika that even a s'udta cannot be adopted after his marriage. 

1. Some writers ( such as Mandlik, Hindu Law p. 503 ) were of opinion that the 
dvyamusyayana form had become obsolete. But decisions of courts hold otherwise. In 
Basava v. Lmgangauda 19 Bom. 428 at p. 467 Jariine J. was not inclind to hold that 
the dvyamusyayapa son was obsolete in this age in the southern parts of the Bombay 
Presidency. In Srhiiati Uma Deyiv* Gokoolanund 5 I. A. 40 ( = 3 Gal. 587 ) this form 
was recognised and it was said ( at ,p. 61 ) ‘ to constitute a dvyamusayaua i there must be 
special agreement between the two fathers’. In Chenava v. Basangavda 21 Bom. 106 it 
was held that the practice is prevalent among Lingayats. In Vasudevan v. Secretary 
of State 11 Mad, 157 it was held that on the Malbar Coast among the Nambudri 
brahmanas the dvyamusyayapa is the ordinary form of adoption. The power of adop- 
ting in this form is not confined to brothers but may be exerised by their widows 
( vide Krishna v. Paramashri 25 Bom. 637 = 3 Bom. L. B. 73 ). In Laxmipatirao y. 
Venkatesh 41 Bom. 315 ( = 19Bom. L. B. 23 ) It is said that whether it is a brother’s son 
or any one else that is adopted an express stipulation that the boy is to be the son of both 
is necessary '( at p. 334 the passage of the May ukha is quoted ). Vide also Hnehrao T. 
Bhimarao 42 Bom. 277 ( = 20 Bom. L. B. 161)» In Behari Lai v. Shib Lai 26 All. 472 
the natural mother of the dvyamusyayana son was preferred as an heir to a bandhu of 
the adoptive father. In Basappa V. Gurulingawa 35 Bom. L. B. 75 it was held that on 
the death of an Unmarried dvySmusy ay ana adopted son his adoptive mother and natura} 
pjother both inherBed as heiresses* 
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slated and ( llierefore ) in Ihe- passages prescribing that ( the nidoption , of a 
son ) sncli.;as ‘.one about to take a son in adoption ’ &e ( Yasispia. Dii, S. 
15. 6 )s the son is stated to be the bhavya^ by the word „ ‘ piitram being 
used in the accnBatiTe case. And it is not possible ( in the case" of> adoption) 
to cause a' son to be' in the same sense in. which a- male child' , iS': born. 
Therefore ■ by . the word ‘ putra ’ (in 'Vasistha’s text and similar ones 
on adoption ) all the purposes served by a son are to be figuratively under- 
stood and the adrsta ( the unseen result ) that urges one to perfoam that 
( act of adoption ) must be accepted as the bhdvya ( in the passages laying 
down adoption ). Therefore ( on the adoption taking place ) those actions^ 
which spring from such special relationship as that of father and son take 
place in the adopter’s family ( so far as the adopted boy is concerned 
Therefore is it that Manu ( 9. 142 ) says 


1, Dhavya literally means * what is to be made to exist or wliat is to bo caused to bci ^ 

As wo say *yagena svargam bliavayet’ (one sbould cause svarga to be by means cf sacrifice), 
wlierc the goal to bo accomplished { svargam ) is put in the objective case, so in Yasislha’s 
text is ill the objective case and is the bhavya ot the rite of adoption. But the 

boy to be adopted already exists, he is not to be brought into existence literally ^ Hence 
the word * piitram ^ is to be taken in a figurative sense as indicating all the purposes served 
by a son ( i. e. paying off a debt, freedom from hell Ac. ). When we cannot take the 
expressed or literal sense ( s'akya or vacya sense ), laksya sense is to be taken. Therefore 
what is meant is ‘ by the ceremony of adopting a son one should accomplish the adrista (the 
unseen results ) to be secured by means of, a son h The promise of heaven in the Ycdic texts 
prompts a man to iicrform a sacrifice and so the latter is said to be the yrmjojaka (what in- 
cites or prompts to an act). Similarly ihxQ udfsta brought about by the adoption of a son 
is the bhavya and the prayojaka of the ceremony of adoption. Yide notes to Y. M“ 
pp. 188-189. 

2. Manu IX. 142 and Nllakanjha^s explanations of yinrla and svadha are quoted in 

Lalliibhai v, Mankorchai I. L. B. 2 Bom. 388 at p. 424 and at pp. 425—426 it is proved by 
quotations from the Samskaramayukha that Hllakanjiha accepted Yijiiancs'vara’s explanation 
of the word In Sri liajah Venkata Narasimha w, Sri Majah Bangayya 29 Mad« 

437 at p. 449 the words of the May dkha from ‘ therefore is it that Manu says ’ up to ‘ co- 
extensive with the tw^o ’ are quoted and it is said ‘ we do not think that there is anything 
in these passages which necessarily carries with it the idea that the adopted son is divested 
of property which is his own absolutely at the time of adoption \ In DaUatreya v; Govind 
40 Bom. 420 ( where a person in whom property had become vested as the sole surviving 
male in the family was given in adoption into another family ) it was held, dissenting .from 
29 Mad. 437, that a person on adoption lost all rights to the property of his natural family 
that had already become vested in him before adoption. At p. 433 the verso of Manu is 
translated and it is said ( at p. 434 ) * there is no room for the distinction that the prohibition 
against taking is confind to the inheritance after the adoption and does not extend to what 
is already inherited before adoption......,.....The words are wide enough to include the estate 

vested in him at the time of his adoption, provided it is the estate of his natural father/ It 
is submitted with great respect that this Bombay decision is wrong and is opposed to two 
Mlmaiiisa rules of interpretation, viz* about vakyabheda and about bhuta ( already existing 
things or facts) and bhavya (future things or state of facts). Vide above p* 112?i. 1 and p. 121?^ l 
for the latter maxim and pp, 37, 38 of my ‘Brief Sketch of the Pdrya-mlmaiiisa system* 
for an exposition of how these faults are committed by the Bombay dooisiom In 29 Mad* 

P. 115 ( text )* 

Y.M* 16 
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The son given sball not; have ( share ) the family name { gotta ) and 
the wealth ( tiktha ) of his natural father ; the pinda ( the cake offered 
to deceased ancestors ) follows the family name and the wealth ; of him 
who gives ( his son in ^dophion ) the svadha ( the obsequies ) cease ( so 
far as that son is concerned). ^ 

Qotmrikihdnngah ( in Manu ) means ‘ that follows the gotm and 
riktha ( estate) ’ i. e. it is generally co-existent with the two ( gotta and 
tiktha ). Daiititfia ( in Manu ) means the simple ( k^vala ) adopted son, 
since it will be stated later on that in the case of the dvydmusyayana 
the family name { gotra of the natural futher ) and the rest do persist 


4‘^7 at p. 449 one of tlie Mimamsa doctrines appears to be tacitly employed. The Bombay 
decision in Mahableshivar y, Suhrammiya il Bom. 542 ( 25 Bom. L. E. 274 ) seems to be 

opposed in principle to the decision in 40 Bom. 429, In 47 Bom. 542 ■where a father and his 
four sons partitioned family property and then one of the sons was given in adoption to an- 
other person, it was held that the son so adopted was not divested by the adoption of the pro- 
perty he took on partition. In Shyamcharan y* Bhrichar an 56 Cal. 1135 it was held following 
29 Mad. 437 that a man who had inherited property from the family of birth was not divest- 
ed of it on being subsequently adopted by another man. In Manikbai Y* Qokuldas -^O Bom. 520 
( , =27 Bom. L. E. 414 ) it was held that where a person, who is the sole surviving coparcener in 
his natural family and has a daughter then living, is adopted into another family, his estate in 
his natural family vests in his daughter on his adoption, This case refers to both 40 Bom. 429 
and 47 Bom, 542 with approval. It is extremely difficult to reconcile the three Bombay cases . 
In Baghu Baj Chandra v. Subliadra Kunmar 65 I. A. 139 at p.l48 the case in 40 Bom. 429 
is apparently cited with approval, but in a different connection. Vide 56 Oal.1135 atp. 1139, 
In the YQTy recent case of Bai Kesarha v. Shivsangji 34 Bom. «L. E. 1332 Patkar J in an 
elaborate judgment holds that 40 Bom. 429 was correctly decided and follows it. At p. 
1340 the verse of Majiii is quoted and translated ( the reading ‘ na haret ’ being accepted as 
meaning ‘ shall not take ’ ), at pp. 1341-42 the gloss of the .Mayukha on that verse is quoted 
and on p. 1342 the conclusion is reached that ‘ the gotra so ( i. e. by birth ) vested in the son 
ceases after the son is given in adoption.... The gotra and riktha { the estate ) are inextricably 
joined together in a dvandva compound and it would follow logically as well as grammati- 
cally that the adopted son must lose both together and cannot lose the former and keep the 
latter*. The learned judge does not however meet the two objections based on the Mimamsa 
stated above, nor does he correetly understand the Mayukha. The Mayukha does not make 
a sweeping assertion that all connection of the son given in adoption with the family of birth 
ceases. All that the Mayukha says is that the verse of Maim is not to be taken literally, but 
that it indicates the cessation of all those consequences that are due to connection 2 vUh the 
pinda in the ease of the natural father md iho rest. The Mayukha does not expresshj say 
anything about the cessation of property already taken, nor about the cessation of the lor 
purposes other than the pind a. As a matter of fact the gotra of the natural family has to be 
considered even after the adoption of a boy in another for purposes of marriage. The' 
same learned judge in another case observes * the simple, adopted son is not competent to 
marry within the prohibited degrees either in the natural family or in the adoptive family. 
The sapinduf' relationship therefore is recognised in both the families for the purpose of prohi- 
bition of marriage’ Basappa v. Qurulingaim 35 Bom. L. E. 75 at p, 80. Thus there is no 
total and absolute cessation of gotra on adoption for all purposes, but only for those purposes 
in which the pinda ( rice-ball ) enters. If that is so as to 0Oi{ra, there is no reason why in the 
case of riktha also there is not to be a qualified cessation, yiz. as to inheritance falling in 
after adoption" 
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. (., even affcer adopMott ), , ( in Mann ) .means, - ..according lio , MedliS^ 

...feifeliis Kulllka and ofiliers, s^raddha ^and fche rifses after death* . Ofeliers say 
iliaf; means ..th Bmpinda relafiionship md' ■ inems ohse^ 

..qnial ., rites, s'^.raddha and .the ilka Eeally speaking, iiist as in the text -nne who 
has male issue and whose hair are black may consecrate the sacred fire ’ a 
parfcicnlar stage of life ( age ) is indicated ( and the words are not to be 
taken literally ) or just as in the passage ‘ he ( the priest ) measures half 
outside and half inside the vedi ( altar ) ’ a certain region ( for planting the 
sacrificial post ) is indicated, similarly ^ here also ( in Mami 9. 142 ) the 
words §otTa>y Tiktha^ pinda and svadha indicate all consequences what- 
ever in relation to the natural father and the rest that are brought about by 
( their ) connection with the pinda and this passage conveys ( by those 
words ) the cessation of all those ( consequences ). From this follows also 
the cessation of the relation ( of the boy given in adoption ) to his full 
brothers, paternal uncle and the rest. Therefore** also the son born of 
the kewld daUakctt ( simple adopted son ) should perform the sapind^* 
Jcarana, the pOtTvaMS^rdddha and the like rites of his father ( who was 
adopted ) in conjunction with the adopter alone ( and not with the natural 
father ). Similarly his son also ( i. e. the grandson of the adopted man ).^ 



1. The passage of the Maytlkha from this place to the words * paternal uncle and the 
rest * is quoted in Laxmipatirao v. Yenkatesh 4:1 Bom. 315 at p. 330 for the proposition that 
the connection of the adopted boy with the natural family is severed except for marriage up 
to certain degrees. In Taclma Coomari v. CouH of Wards 8. 1. A. 229 at p. 246 it was held 
that an adopted son succeeds lineally as well as collaterally and in Kali Komul v. Umashan- 
kar 10 I» A, 138 it was held that an adopted son succeeds to the brother of his adoptive 
mother ; vide Daitatraya v. Oangahai 46 Bom. 541 for a similar proposition. But in Bkau- 
saheh v. Bamgauda 25 Bom. B. B. 813 it was held that a person who is adopted into another 
family cannot succeed to the property of his maternal grandfather in his 3 iatural family* 

2. This sentence is quoted in 11 Bom, L. B. 797 at p. 809 ( = 33 Bom. 669). 

3. Kllakantha does not approve of the literal and -forced interpretations of pinda and 
st;ad7^d given by others. Kllakantha as is often the case cites two illustrations from the 
Purvamimamsa. Consecration of sacred fires is enjoined in such Yedic passages as * a 
brShmana should consecrate fires in spring &o. * There is the passage ‘.one who has had 
sons and who has black hair &c, * As consecration of fires has already been ordained, this 
passage only prescribes some detail about it. If the passage be construed literally as laying 
down both conditions { having sons and having black hair ), there would he two vidhis in one 
sentence (i.e. there would be valcya-hheda) which is a blemish ( vide above p. 121n. 2). A man 
-may have* no son till his hair turns grey and then he cannot consecrate fires if the literal 
sense were taken. So by laksana ( by indication ) all that the two’ words mean ivS that 
vigorous manhood is the time for consecration of fires ( i. e. one must not be a mere youth 
nor old ), Laksana, which is only a fault ( if any ) of words is to be preferred to vakya- 
'bheda which is a fault of sentence. Similarly the words * he measures half inside See, ^ are 
mot to be taken literally, but only as indicating the region where the post is to he planted. 
Vide Jaimini III. 7. 13-14 and notes to V. M. pp. 190-191. So in Manu’s verse the 
words pinda, svadha and the rest are hot tO: he"' taken literally. There is on adoption not 
only severance from the natural father as .regards gotra, estate, pinda, but there is a 
Seyeranoe for all purposes with the natural father’s family. -S^raddhas are subdivided In 
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Af tier sfcarting fchs fjopio of dvy^m'usy^yanas ( sons of ^ fjwo fal^hers ) 
wifch fjlie words ^ Now if sons, whether adopted, purchased or born of appo- 
inted daughters become devoid otpfMGifd ( ihe. lose the 

mTCh and therefore the they had by birth ) on account of their being 

accepted by another ( as Ms), they become dvyamusymas as to what Ka'* 
tySyana ( then) says ^ * if they ( those who take datiaka &c. ) have no issue 
born, of their wives, then these (sons, datiaka^ pnrchasedj putrikapiitra ) 
shall take the estate and offer pinda to them up to three ancestors ; and if 
both ( the person taking and the person giving) have no issue, they ( the 
dattaka, the purchased, the putrikaputra &e. ) shall offer ( pinda) to both ; 
in one and the same dtaddha he ( the son adopted, purchased &c. ) should 
repeat both the giver and the taker, after having separately intended ( the 
same pinda for both ), up to the third ancestor that? has reference to the 
dvySmusyayana ( and not to the simple adopted son )? since'^* the opening 
words are * they become dvyamusyayanas Therefore the dYyamusya-* 
yana, when the natural father or the adoptive father has no other son, should 
offer the pinda to him and take the estate, but not when another son exists ; 
when, however, both ( the natural father and the adoptive father ) have 
aurasa ( legitimate ) sons, he ( the dvyamusyayana ) should give 
to none ( of the two fathers ) and should take a fourth part of the share 
that belongs to the citwana son of the adopter, since Vasistha (15. 9 ) 
says * if after a son is taken in adoption, an uwaBOt ( son of the body ) be 
born, he .( the adopted son ) shall be the recipient of a fourth share ’ and 
since Eatyayana says: • 

various ways. One division is into and Parvana s'raddha is one that 

is offered on a parvan i. e. onaraavasya ( new moon ), full moon &o. It is performed with 
special regard te three paternal ancestors with whom are associated the wives of the 
three paternal ancestors and the three male aneestocs of one’s mother and their 
wives also are invoked in this s’raddha. 'The ekoddista is performed for a - single 
person. Sapinchkarana is a rite performed for a deceased person at the end of a year from 
death or on the 12th day from death, whereby 'from being Sb pt'eUi he is raised to the 
position of a pifr and shares the rice cakes along with the ancestors. The son of the 
lievala dattal-m, according to Nllakantha, is to offer ill the parvana &e, pindas to his father, the 
adopted man, to the adopter alone { as Ms grandfather ) and to the adopter’s fathsr, but 
not to the natural father ( of the adopter ) and the latter’s Similarly the grandson of 
the Itevaladattaka offers pindas to his father { son* of the man adopted ), his grandfather 
{the man adopted), and to his great-grandfather ( the person adopting ), hut not to 
the natural father of the man adopted, though the latter also is in a way a great-grandfather, 

1. This passage is variously read by Haradatta, Bhattoji and others. When offering 
one pinda, the dvyamusyayana was to intend it both for the giver and the adopter whose names 
he was to repeat, the second for the father of the giver and of the adopter and so on. 
According to some writers two pindas were to ^be offered to the giver and the adopter 
separately, two to their fathers and two to their grandfathers. Vide notes to V. M. pp. 193-194. 
In a well-known verse, several means for. arriving at the correct purport of a passage are 
laid down, viz. upakrama ( opening words ) and upasamliUra { concluding words ), 
abhyasa ( reiteration ), apurmta^ phala^ arthavada md, upapaUk Nllakantha here relies 
pn the first means ( upakrama )< . 

• P. 116 C text ), 
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If .an son be born, fche ( other kinds of ) sons take the , fourth 

share, .provided they belong to the same caste; .but those ('secondary 
sons.') .who do not belong to the same caste ( as that of their father ) ; are 
entitled to food and raiment ( alone ). 

The reading of the Kalpataru is ‘ take the third share h Vijnane"- 
s vara says ^ that * savarnah ( in the verse of Katyayana ) means ' the 
ksetraja^ the dattaha and the like When both ( the adopter and the 
giver of the dvyamnsyayana ) have no ( other ) son, he ( the dvyamiisya-- 
yana ) should perform a single sVaddha only for both ( giver and adopter ) 
in the manner already declared above in the words * in one and the same 
s raddha &e. ’ to what Karsnajini ( quoted ) in Hemadri says 

Whoever may be the members belonging to the respective families of 
the fathers ( natural and adoptive ), the adopted sons and the rest should 
perform their conjunction ( sapiniUkarana ) on their death with the 
pitra in the respective families ( of birth‘or adoption ), The sons of 
them ( of the dattaka and the rest ) should perform ( the sapipcllkarapa 


1, The Mit. on Yaj. II. 132 gives this explanation ot suvarnUh and explains asavarnati 
as * kanlna, gudhaja, SEihodha, and paunarbhava. * 

2. These verses have been variously explained by Kamalakara, Hemadri and others. 

Vide notes to Y. M. pp. 194-197 for detailed explanation. The sapindikarana of a deceased 
person is always made with reference to his three immediate paternal 'ancestors. If a 
person dies in the natural father’s or adoptive father’s family of the daMaJm and he has 
to perform the sainnrp.Mrana of that man then he ( the dattaka ) should associate the 
deceased with the latter’s throe ancestors. If the dattaka is himself dead, his sapindikarana 
has to be performed by his son with the three ancestors of the dattaka, father, grandfather 
and great-grandfather. But he had two fathers ( natural and adoptive ), So in the place 
of the father of the dattaka, two names { of the natural and adoptive fathers ) are to bo 
repeated when offering the pinda for the father of the dattaka. If the grandson of the dattaka 
has to perform the sapindana of his own father ( i. e. of the son of the dattaka ), then the 
dattaka will be the father of the deceased and the grandfather of the deceased would be the 
natural and adoptive fathers of the Hllakantha says that it is only the natural 

father of the dattaka whose name is to be taken as the grandfather (when the deceased is 
the son of the dattaka). When it is the great-grand -son of the dattaka who has to 
perform the sapindana of his deceased father { L e. of the grandson of the ), the 

father of the deceased is the son of the the grandfather is the dattaka himself 

and the natural and adoptive fathers of the dattaka occupy the place of great-grandfather. 
The question is whether an the sapindana of the grandson of the dattaka by the great- 
grandson, both names are to be repeated with reference to the pinda for the 
great-grandfather. The answer is that there is an option, viz, the name of the natural 
father of the dattaka must be taken as the great-grandfather of the deceased grandson 
of the dattaka, but the name of the adoptive father of the dattaka may or may not be taken 
with reference to the pinda for the great-grandfather. The words ‘ esS tripaurusi ’ are 
capable of several meanings. According « to * Hllakantba they seem to mean that the 
relationship due to 'pinda extends only up to three generafeions i, e. the adopted son, his 
son and grandson are connected with, the adopter by pinda relation, but the great- 
grand-son of the adopted person is not so connected with the adoptive father. 
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of fche dabtaka ) with liwo (natural and adoptive fathers)/ while th 
sons of them ( of the- dattaha and the rest ) should perform { the sapipdf- 
karana of their father, the son of the dattaka ) together with one ( h e. 
the dattaka ). As regards the fourth generation ( i. e. the great^grand* 
son of the there is an option. Therefore this pifida relation- 

ship extends to three generations only- On days ( such as new moon ) 

' common ( to all deceased ancestors for performing s raddha ) there is no 
distinction as regards members of the groups ( of the dead on the natural 
■ fathers side or the adoptive father’s side ), but on the day of the 
mmhexsdiiy oi deBisth thej ( the dattaka and the rest) should perform 
■ according to the prescribed rules the s^'raddha with reference to one 
( deceased person ) only, 

that also has the same import as the ' text of KatySyana (discussed 
above). The meaning is as follows. The dvyamusyayana adopted son 
and the like should perform the sapindi karana of |)ersons dying in the 
families qf their natural father and their adoptive father with members of 
' their own group, viz. their fathers and the rest; but the sons of the adopted 
son and the like should perform ( the sapindikarana ) of the latter in con- 
junction with both the natural and adoptive fathers. The grandsons of them 
( of the dattaka &c. ) also ( should join ) their ( deceased ) father with the 
. dattaka, who is their grandfather, and with the natural father of the dattaka 
( who is their ) great-grandfather. Caturihe puruse ( as to the fourth 
generation ). means * as regards the great-grandson of the dattaka k 
Chandah means ‘ volition (The meaning is that ) the great-grandson 
of the dattaka performing the sapindana of his own father i. e. grandson of 
the dattaka may repeat the name of the adoptive father or not, bub he must 
repeat (or invoke) the name of the natural father (of the dattaka)* At the 
new moon and other times that are saiharana ( common, i» e- when one 
may perform a s^raddha for all ancestors &c. ) s^raddha should be offered to 
members of the families of the natural and adoptive fathers, while on the’ 
, day of the anniversary of death a s^raddha called ekoddista should bo per- 
formed with reference to one ( deceased ) person only. 


Some, however, say that there is no such thing as a fcevaladattaJca 
(a simple adopted son), because there is no text containing a positive injunction 
about him, and further that, since there is no text positively prescribing the 
condition ‘ this son belongs to us both a son taken ( in adoption ) even 
without such a condition is still By dvyamnsydy ana and that by him 
two s^raddhas or one s'^raddha intended for both the natural and adoptive 
fathers should be performed on the day of the new moon and the like, 
while the son of him ( of the adopted man ) should perform the sapindi- 
harapa and the paTvana-s^Taddha and the rest for the adopted’ man 
( when dead ) in conjunction with bpth the natural and the adoptive fathers 
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and. fshal; .tilie same holds good 'wifch. reference fco'the. son of ‘ fclia;h' ( son of, the 
daituha ; .This' requires consideration ( i. e. this is not quite correct). 
Although the hevaladaitakd^ has not .been mentioned anywhere expressly, 
by that; very word, yet he ( the hevaladattaJm ) does follow ( is established 
as a separate entity) by implication from the fact that the text of Maiiu ( 9» 
142 ) already mentioned declares the cessation of all connection ( of the son 
given in adoption ) with the natural father and others and that this ( cessa- 
tion of all connection ) is wanting in the case of the dvyamusyyana*^ 
Moreover, the text of Gautama ( Bh- S. 4. 3 ) ( one should marry a 
person who is) ‘ beyond the seventh from out of the relations of the father 
and of the actual procreator and beyond the fifth from out of the relations 
of the mother’ lays down a prohibition of marriage up to the seventh degree 
in the family of the procreator? which ( prohibition ) would be superfluous 
as regards the dvyamusyayana, since in him there does exist ( according to 
all writers ) sapinda relationship ( with the procreator ). Hence in order 
to give this ( passage of Gautama ) its full meaning ( or purpose ) the 
( existence of the ) Jcevaladattaha ( as separate from dvydmu§yd-^ 
yana ) must be admitted, since as regards him . the cessation of the sapinda 
relationship is declared ( in the text of Manu ). And moreover there is a 
conflict between the following ( verse ) from the PTavaradhydyo? i 

1, The passage from this line to the sutra of Gautama and the comment thereon 
is referred to in Rmnan^jauda y, Shivaji ( 1876) P.l. p. 73 1 for the proposition that tho 
marriage of a brahmapa with his sister’s daughter is void on the ground • of sapiW^“Ship 
in tho absence of special custom. 

2, ISTll. is quite right here. His argument is that when Manu speaks of complete 
cessation of connection with the natural father he is speaking of a kevala dattaka, though he 
does not use ‘that word, since all texts are agreed that as regards the dvyamu-fyaymia there is 
no such complete cessation. 

Gautama’s siitra is similar to what Yaj. (1. 53) and Manu (B. 6) say ; Gautama, however 
introduces the word ‘ bl jinab ’ after the word * pitpbandhubhyab % In ancient times there 
were several secondary sons, such as Jesehajaf pzitrikupuira &c. Therefore it was possible 
to find that one person was in law the father of a person, While the actual progenitor Was an*^ 
other, as e. g, in the case of niyoga, the son born of a woman belonged to her husband, whilo 
the actual procreator ( hljm ) might have been the husband’s brother, or sagoira or some ono 
else. Therefore Gautama laid down that prohibition on the ground of sapipda relationship in 
marriages extended up to seven degrees on the legal father’s side as well as on the procrcator’s 
side. It is however not easy to see how this sutra helps Nil, in establishing the existence 
of kevala dattaka, Gautama is not laying down here a new rule unknown from another source^ 
He simply summarises the rules deducible from the practices of the sistas of his day and 
therefore this sutra must be regarded as a mere reiteration, just as his sutra about ownership 
was held by HlL to be a mere reiteration oT what was well-known, 

3, 111 the S' rauta sutras there is a chapter on pravaras. Whence this verse is quoted 
it' is difficult to say. A man cannot marry a 'girl born of the same gotra as his. Some 
gotras have only one iwavara^ some have three and some have five pravaras. The goiras- 
may be different, but one or more pravaras may be common to two gotras, A man can- 
not marry a girl whose father^s pravara is the same as his, Pravaras are those sages 
Whose names are invoked by the sacrificer at the time of selecting priests at a sacrifice w 

'"PtWftext). 
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those who are d'vyamusydyanaB such as those adopted or bought 
caiiuot marry in both goirm just as in the case of S"auhga«S"amri. 

which declares that the dvyamusyayana lias both and the yerse 

of Manu ( 9, 142 ) which declares (in the case of the adopted son) the cessa- 
tion of the goira of the natural father ; this conflict can be remoyecl only 
by (postulating) a distinction (of datiaka) into kevala ( dattaka ) and dvya** 
musyayana. For these ( three ) reasons the ( existence of the ) kevaladaiiaka. 
also is established. 

It is for this reason (i. e, on account of the distinction between kewla^^ 
dattaka and dvyamusydyana ) that, after declaring on the strength of the 
text of Manu the cessation of sapinda relationship between Arjuna, the 
son of Kunti who was given as an adopted daughter to Kuiitibhoja by S%ra, 
and Subhadra, a daughter of Vasudeva son of S%ra, and after declaring that 
this passage of Gautama ( 4. 3 ) is merely concerned with the prohibition 
{ in marriage ) of even a girl born in the line of ( santdna ) the pro- 
creator, and after raising the doubt that Subhadra was not fib to be 
married by Arjuna, Bhatta Someswara puts forward the explanation 
( refuting the doubt ), viz. the assumption of a distant relationship, which 
(explanation) was offered in the Vartika^ ( viz. the Tantravartika of 


they ace, according to others, the aucestofs of the founders of esLch a. S'ais'iris are a 
Bub-division of the Katas, who are a branch of the Tis'vamitra ffolra, while the* S' ungas 
are a subdivision of the Bharadvajayo^ra. On the wife of a S'aunga a S'ais'iri begot a 
son by niyoga. The descendants of the son so begotten cams to be called S'auriga-S'ais^iris 
and they could not marry in both gotras viz. Bharadvaja and Vis^amitra. Vide notes 
to V. M* p. 199. The argument of Nllakantha is that the conflict between the verse from 
the pravaradhyaya and that of Manu leads to the inference that they > refer to distinct 
kinds of dattaka ( i. e, there is a visayavyavastha ) viz. dvyamusyayana and kevala, 

1. Mandlik (p*62) in his translation makes a mess of this somewhat difficult and invol- 
ved passage. Ho had apparently no clue to what the Vartika was and what Somes' vara said* 
His translation ‘by an explanatian founded on a Vartika text that there was no relationship 
(between Arjuna and Subhadra ) after the adoption’ is absurd. Mr. Gharpure ( p. 86 ) 
follows him almost word for word. The Vartika is the Tantravartika of Kumarila and 
Bliafia Somes' vara is the author of a learned commentary on .the Tantravartika, called 
Kyayasudha ( or Rapaka ), The Tantravartika enters into an elaborate discussion ( pp. 
128-488) about the lapses from good conduct attributed to ancient sages and epic 
heroes- The charge brought against Vasudeva { Krsna ) and Arjuna is that they 
fnarried their own maternal uncle’s daughters, Rukmini and Subhadra respectively, 
which is forbidden. From ancient times there was a conflict of views as to marrying one’s 
maternal uncle’s daughter. Baudhayana. ( Bh. S. 1. 1. 17-24 ) says that this was 
practised by the southerners and condemns it himself. But some southern writers like 
Miidhava and the author of the Smrtioandxika defend the practice. S'ura had a sop 
Vasudeva and a daughter Prtha. He gave Prbha in adoption to his paternal aunt’s son 
Kuntibhoja ( Mahabharata Adi. 111. 1-3 ). The son of Prtha ( or Kunti ) was Arjuna. 
Subhadra is spoken of as the daughter of Vasudeva and sister of Vasudeva { Kpspa ). 
Vide Adiparva 219, 17-18. Arjuna married Subhadra, who was thus his maternal uncle’s 
daughter if the texts are to be taken literally. But a maternal uncle’s daughter is a very 
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Kiimarila )., ^ As to wliat a writer" says '* SomesVara on tlie strengtli of Gau- 
tama’s text declared* ‘that Kiinti liad sapinda relationship for seven genera- 
tions in the family of S^lra also ^ that remark arises from not ( carefully ) 
studying the work ( of SomesVara )‘ For, he (SomesVara), having first refer- 
red to the cessation of sapinda relationship ( on the strength of Mann},;, 
spoke of the text of Gautama as meant to prohibit ( marriage ) in the family 
of the progenitor, but not as conveying that there was sapinda relationship 
( of the adopted for seven generations in the family of birth ). 

Thus the two kinds ( of adopted sons ), hevala, and dvyanfiUByayajia^ 
being established, the condition also ^ this belongs to us both, ■’ is established 
( in the case of the dvyamusyayana ), since it has an evident ( visible ) 
purpose, viz. that the adopter may know that he ( the son taken ) is the son of 
two fathers. 

^‘x^nd the simple adopted son ( hevctla ddttaka ) has sapinda relation-' 
ship for seven generations in the family of the adoptive father ( pdlaka^ 
pitr ) and for five generations in the ( adoptive ) mother’s family. 


near sapinda ( being third from the common ancestor )> Vide Yaj, I. 52-53. The^^ 
answer of the Tantravartika is that Snbhadra was not a real sister of Vasudeva, bilt only 
his cousin, such as a ’ maternal aunVs ijaughter. In popular language such a . femal-e ' 
ootisinTs called sister and Somes' vara notes that among the Latas { people of southern 
Gujarat ) that was the case in his day., This assumption of a distant relationship in* 
Snbhadra to Vasudeva ( sahibandha-yyavadhana^kalpana ) is the explanation . that 
Kumairila offers as against the charge 'that Arjuna married his naaternal uncle’s'. 
(Yasudeva^s ) daughter, Not being the real sister of Vasudeva, she was not the 
daughter of Vasudeva, Some urged that Knnti being given in adoption, there was cessation 
of her relationship with the 'family of her' natural father S'ura and his son Vasudeva: 
according to lilanu ( 0, 142 ) and so her son Arjuna could very well marry Subhadra even* 
if she was the real sister of Vasudeva and the daughter of Vasudeva and there was no 
necessity to ‘assume that she ‘was a cousin only. This view of some quoted by Somes' vara is' 
referred to by Nil. in the words * after declaring the cessation... son of S'ura h This view is 
met by the argument that, though Prtha was adopted by Kuntibhoja, still there is an express 
prohibition in the text of Gautamaf 4*3) about marrying one within seven degrees in the lino?' 
of the procreator ( S'ura, the natural father of Prtha, here ) and so if Subhadra were really j 
the daughter of Vasudeva, she would be bijasantanaja with reference to Prtha’s son and. 
would be ineligible for marriage ( aparineyci) with Arjuna. All this is compressed in the wprds 
‘after declaring ...and after raising the doubt.... by Arjuna.* All this discussion . seryefo 
the purpose of establishing that there are two kinds of dattaka, keyala and dvyamusyayana. 
prtha was kevala dattaka and so it could be urged that there 'svas cessation of sapinda rela**,; 
tionship. The words of Gautama simply prohibit in express terms a marriage with one born-; 
within certain degrees from the progenitor ( but they , do not positively say anything aboiit-j 
sapinda relationship ). Somes' vara himself held the view that Subhadra was only a cousin 
of Vasudeva ( i. e, he assumed with Kumarila that; there vfus Bambliand?i'auyavadhana J and;! 
so Arjuna. was not guilty of marrying, a. maternakiuimie'^i/dau^feer^.’ Vide notes.to V; 
pp. 190-204 where the relevant passages from Kumarila and Somes' vara ajo quoted* ‘I: 

* P, 119 ( text ), 4 il'isi i iii:l /i ^ 


ISO tovahIeamatoioia [ 

As regards wliati Vrdclha^-GaufcacQa says ^ ^ ^ 

Those sons, viz- the dattaka, .the son purchased and the like that were 
made so with the adopter’s gotra^ become pi embers of the gotra (of the 
adopter) by the rites (of adoption), but BO^pinda relationship (between the 
adopter and the adopted ) is not prescribed (as arising from the rites) 
and as to what Brhan— Manu says 

' \ Sons given, purchased and the like have sapinda relationship 'V^ith 
their natural father. to the fifth and seventh^ degrees, but they take the 
gotra of their adoptive father, » 
as regards, also what Narada says ,:— 

Sons (secondary) are brought up in the respective gotras (of the 
adoptive fathers) just like (legitimate) sons for religious purposes; 
they are intended to participate in the share ( of property ) and in the 
' funeral: cake only, ^ Z" ' ' * . r 

all these texts are without any authority^ ( i. e. they are spurious or apo- 
cryphal). Even if they be authoritativej they serve the purpose of propound- 
ing that the dvyamusydyana has no sapinda relationship for seven gene- 
rations in the family of the adoptive father, since as regards the simple adop- 
ted son ( kevala-dattaka ) sapinda relationship for seven generations in the 
adoptive, father’s family has been declared by the text of .Gautama ( Dh. 
S.- 4. 3 ) cited above and since by the text of Manu ( 9. 142 ) the cessation 
of sapinda relationship in the natural father’s family has been declared. 

As regards the dictum of a respectable author in the Sapindyanirnaya 
‘ a boy { given in adoption ) v^hose Upanayana and other purificatory cere- 
monies {^ samskdras ) performed with the gotra of the natural father^ 
has sapinda relationship in the natural father’s family for seven and five ge" 
neratipna on the father’s side and on the mother’s side ( respectively ) and in 
the family of the adoptive father for three generations, since in the adoptive 
father there is ( in such a case ) absence of the status of being the procreator ' 
and of the status of being the author of investing with the sacred thread, 
which ( two positions ). bring about the status of being a pitr { father ) while 

' 1 * Ihis passage of Vrddha-Gautama {and Mandlik’s translation) is referred to in Val iihai ' 

GovUid 1 Bom. L. R. 770 at p. 774 and tlie argument that ‘ gotrata * meant ‘ state of ; 
lineage ’ was not accepted. ThC words’ ‘ svagotd-ena Ijrta ye ’ may = also moan ■ who were ' 
adopted being of the same gotra ( in their natural family ) as the adopter's ( got7'a ) ’. ' 

2* These words refer to. the rule that relationship extends to seven degrees ’ 

on the father’s side -and five degrees on the mother’s. 

• B. The word * only ’ suggests according to the B. M. that there is no sapinda relation- 
ship with the adoptive father, while according to the Sapindya-mimamsa quoted in the 
Nirnayasindhu the word does not altogether negative that relation with the adoptive ^ father, ' 
but negatives it for seven generations. 

4. Akara means ‘ the original and authoritative works on a s^astra ’ and so ‘ana- 
karani ’ means ‘ not found in any authoritative work (like Apararka &c ). ’ 

5. One who initiates into Vedic study to which TJpanayana leads is called pita. 

Vide Manu II. 146. ' ■ 

* F. 120 ( text ). 
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'-one'C adopfced ), -wiiose' ( upanayan'a'.and other.) samsh^ras are performed wiMii 
‘: the .ol fehe adoptive .father has-sapincla relationship only with the' adoptive 
..father "and, the rest for seven- and five. generations*, we do not know nn; what 
authority ( or source ) this dictum is based And morever, if the adoptive 
fathef has not the position of a ( father ) on account of the absence of 
being the procraator and being the initiator into Vedic study ( in the case ' of 
,an adopted son whose upanayana wa>s performed in the natural family ), 
, how is it that ( it is' said that ) the dattaha has sapinda relationship ( with 
^the adoptive father ) for three generations or how is it that he is to perform 
the s^^ of the adoptive father and the • rest ^ Nor can it be said that 

heing the in the primary sense ). is necessarily co-existent with ( or- dn- 

variably concomitant with ) sapinda relationship so that when there is ab- 
sence of. p%iftva ( in the primary sense of being the procreator or the initia- 
tor into Yedie study ), there would result the absence of sapinda relation- 
ship, xAs a matter of fact the sapinda relationship ( of the adopted boy ) 
with the adopter and the rest has already been declared by such texts of 
Oautama and the rest as ‘ beyond the seventh out of the father’s relations ’ 
i Gautama Dh. S. 4. 3 ). This is the direction ( i. e this will suffice to 
plubidate this topic ).^ 

Now ( begin ) the rites of the gift and acceptance of a son, { men ) 
that have several, sons have the power to give ( in adoption ) only that son 


1. The S^inflyanirnaya is a work of S'ddharabliatta, a paternal grand-uncle of 
kantha/ One ms. of it in the Deccan College collection was copied in 1591 A. D, At the* end 
of another ma. ( No. 209 of 1882-83.) it is called Sapindya-dlpika also. On S^ccount. of this 
relationship Nllakantlia uses the plural and ihc word ' manya^* ( worthy of respect ) with 
reference to the author. Vide notes to V. M. p. 206 for quotations* fromjho work. 

2. This sentence is quoted in 36 JBoni.’ 389 at p. 350. • / 

3. In the words from , li the adoptive father ’ ‘ Ntl. argues against the dictum of the 

Sapinclyanirnaya. The argument of the latter work is that a man is called a either be- 
cause .he procreates the sou or because he performs his upahayana , ( which. as' if a second 
birth). If a boy is adopted after wpawmyaiua the adoptive father ca'nhot claim to be a 

of that boy in any one of these two senses; then Nil, asks, why should the Sapindyanirnaya 
yet say that there is relationsliip:f6t three generations ? The SEpindyauirnaya might 

reply that where the adoption takes place after upanayana^ there is pitrtva in both ways in 
the natural father and so there is sEpIndya with the natural father for seven generations and 
with the adoptive father only for three, as a pinda is to be offered only to three paternal 
ancestors. Nil, replies by saying that we cannot assort as an invariable proposition that where 
there is pitrtva there is also sapindya. That proposition fails in the case of the kevala daftakar 
who, according to Manu, has no sapindya with the natural father. Nil. further says' that 
conceding for argument’s sake that when a boy is adopted after updnayana is performed in 
the family of birth, the adopter is not his in any of the two ways mentioned above, it 
would not necessarily follow that there is no sapindya between them, since as shown above 
pitrtva and sapindya are not invariably Go-emsbent, He says that on adoption there is tho 
same sapinda relationship between the adopter and the adoptee, whether it takes place before 
or after upanayana is performed in the natural family. 
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.•.Whols aaoir- tihe eldest -'wHle as regards accepting (a son) all fco whom either 
• no son was born or whose son is dead ( haye • power ) ; women whose hus- 
bands are alive ( are entitled to adopt ): with the permission of their hus« 
■bands; failing 'husbands ( women can adopt ) with the permission of the 
:{ husband’s ) father and the rest In the, case of s^dras a daughter’s . son 
■;pr a sister’s son must be taken in, adoption and rot any one. else.; while by 
men of. other, classes a near sapinda ( should be adopted ), failing him, a 
irnmote sapinda ( may be adopted ),.but not one belonging to another caste, 
.The donor, on fehe.day,.of . adoptionj having, recalled the. time (.the year, 
;month, tithi &c* ),. and having made the sanhalpa ( the religious and . solemn 
-declaration ) ‘ I shall make, a gift of my son for bringing about' a cessation' of 
-those,; various consequences that are: dm to the relationship of father and' son 
■and the like mutually subsisting between me and others ( pnJhe. one : hand ) 
^and this son ( on the other ) and; for., the creation . of those various, conse- 
^quencBs due to the various mutual relationships such as that, of father and 
son and the like between the adopter and others ( of his family on the one 
“band ) and this boy ( on the other ), ^should perform the worship of Ganes'^a, 
MastivaGana, ^ the worship of the s and Vrddhis^raddha . The adopter, i 
having observed a fast on the day previous to the day ( fixed ) for adoption, 
having summoned his relatives on the next day ( after the fast ), having in- 
formed the ruler of the (intended) adoption of a son, having recalled the time 
( year &c. ), having made the Bd'iikoilpOt ^ 1 shall adopt a son for bringing 
about, the cessation of. the various relationships ot.father and son andihalike 
mutually subsisting between this boy who is going to be taken ( in adoption ) 
and his natural father and others and for^ the creation of ' those various 
.consequences (or obligations) that are, due to the various .mutual relation- 
ships of father and son and the like between us and ours ( on the one hand 
and this boy on the other )'^ and having performed with (an appropriate) 
sanhxlpa (in each case) the worship of Ganes'^a, svastivdcana, the worship 
of the Mdtrs^ Vrddhis'^raddha, the choosing of an Scarya (priest for the cere- 
mony), and the honouring of the acarya with eardngs, ring, two garments, a 
turban, madhuparJca and the rest, should feast three brahmanas and his re- 
latives. Then the dedrya having, made the sankalpa ‘ I shall perform my 
duties (in this rite)’, having performed the rites commencing with the mark- 
ing out of lines on the altar and ending with the consecration of the fire 
( on the altar ), having repeated ( the texts ) up to ( including ) * caksusi ajyena’ 

1. In Vyas Chivianalal v. Yyas Bmichandr.a Bom. 367 afc p. 377 Stoke’s translation 
"all having sons may give in adoption one who is not the eldest’ is preferred to Mandlik’sp.63^ 

2. Ihis passage corroboratesjthe criticism contained in p. of the' decision in Bhima- 

hai V. Giirunathgmida B6‘Bom, ll, B. 200, ( P.. C. ). 

3. For svastivSeana and the matrs vide above p. 66wl and p. 48. The vrddhi-s'raddha is 
performed when there is an addition to the' family or on a joyful occasion ( like marriage ). 

4. This clause is quoted in Kalgmida Y-.So?mppa 11 Bom. L. B. 797 at p. 812. 

5. Madhuparka was an offering of honey and curds made to an acarya after he is chosen 

for a rite or to an honoured guest su/ih as‘a, kingr son-in-law, fathei-in-law, maternal or Pater- 
nal' Unelh'&c; * ’^5 i! ' L- > s ■„ . . , ■ • . 

* P. m (text). '■ ■ 6 f-Tr.h-- ,;.r ■.! 
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al I'lie fcime 'of, placing 'fuel-stick's on fche fire, and ( having 'made'' 

■;‘ 'I shair offer I'o Agni who is the principal deity in this- rite, to ¥ayu,"' the 
'Stin, .?rajipafci' one oblation each, one oblation again to' fire and ' six ■ oblations 
of boiled rice to 'Slryasivitri,-and the" rest to ( x^gni )' ' Svistakrtjl ' he should 
perform ( all the rites ) ending with A Then the adopter haying 

■gone near the give^ make a request ( through the priest. ) * give your 

son while the giver, after reciting the five fAs * ye yajnena ^ ( Eg. X. 62. 
1-5 ), recalling the time &c. and having repeated the words beginning witll 
^between me and others’ (vide above p, 132) and ending with ‘for the creation 
4 c/ should declare T make a gift to you of this son who is decked with orna- 
ments according to my ability b Of the five verses ( beginning with the 
words ) ".ye yajnena ’4 Nabhtoedistha the son of Manava, all the gods, Jagatl 
( are respectively the seer, the deity and the metre ) and they are employed 
i^n the, rite of giving a son. The adopter, haying accepted ( the boy ) with 
the words ‘ devasya tva having recited the psalm to KSma^ as laid down in 
his own s^akha (recension of the Yeda ), having muttered the * angad- 
angat having smelt the head of the boy, having decked him with clothes 
and the like, should take him inside the house to the accompaniment of 
auspicious music. Then the dcdrya^ having performed the rites beginning 
with the djyaathdpana and ending with djyabhdga and having offered 
oblations of clarified butter itself to the accompaniment of the vyah|tis 
parately and together should then offer boiled .rice.* ‘ Yastva hrda , (-ig 
the, mantra ), Vasus'rut ( is the seer ), Agni^ ( is’ the deity ), Tristup ( is 
the metre ), its employment is in the homa with boiled rice that is the prin- 
cipal ( rite ) in the adoption of a son. ( x^fter repeating ) ^ Yas-tva hrda ’ 

( Eg, Y. A* 10 ), the offering should be surrendered with the words * this is 

for x\gni, ( it is ) not mine ’ ( now ). Of ( the mantra ) * tubhyamagre % 

Slrya-tavitri, Slrya-savitri, x^nustup ( are respectively the seer, the deity and 
the metre ), * Tubhyamagre ’ ( Eg. iX. 85. 38 ) ; ‘ this is for Slrya-savitri, it 

is not mine Of the five ( mantras ) ‘ somo dadat ’* ( Eg. X* 85. 41-4:5'') 

Slrya-savitri, Slrya-savitri and x^nustup ( are the seer, deity and metre). 
The employment is as before, ‘Somo dadat’. Then he should finish ( the 
homa to Aghi ) Svistakrt. This is the ( whole ) rite ( of adoption ). 

We return to the subject in hand. Katyayana states ^ a special ^ rulg 
about, the division of debts? - . 


1. Ajyotpavana consists in purifying clarified butter *by passing two kus'a blades 
through it. 

2, Vide AsValayana-s'rauta SvlS aiKd'Ap. s''r. s. 14*11*2 for slightly differing 

3- are two offerings made to Agni and Soma respectively to the north-east 

and south-east of the fire* ‘ ‘ ^ 

4. The are the mystic syllables 5 AirA, '6 and The offerings wfil bp^ 

accompanied with these syllables as follows : ’ * 'Oni bhuti svaha, oiii bhuvab»SYahS, om sva^ 
svaha, om bhurbhuval^-svab svaha/ 

P, 122 ( text ). 
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The^debfi of tjhe iafchej', the deM relation to, (h a to 

, pay off, ) the father’s debt, one’s own debt, and -what is incurred by oneself, 

, these, debts so incurred should always be cleared (provided for- or paid 
-off ) on a partition with one’s relatives (brothers &c.) 

Pitryarnaaamhaddham for paying off the 

father’s, debt /Atm%yam { one's :own &eh^ what is incurred by 

anothej: for .the' maintenance and the like of ‘one’s family ; 

-The' same -author '( says ) : J • - : . 

^ ' A' debt contracted by a brother, a paternal uncle or mother for the 

“ sake of the family,, should ail be discharged by the eosharers of the ( ances- 
tral ot joint ) estate at the time of partition. ; ' 

. As regards also the. debt that .is.' less ” than the fihtha ( ancestral or 
pint estate ), the same aufchor .( Eiatyayana ) says : “ . \ , , 

. .Having jmid the debts and what ik promised ( liiJ* bestowed) through 
, affection, one, should divide the rest ^ ' . 

Pfoidatom , means * promised ’. ; Narada Cp., 197 v. 32) says : : - 

: ; "^.What remains after ( providing for ) -the gifts (promised) by the father 
..‘and after paying; off paternal debts Should " be divided' by' the brothers^ 
otherwise the father would remain debtor. ■ : ‘ ^ 

Pitfddya ( in this verse ) means * what ^ promised by ^ the father ^ Tlie 
same author (Narada ) says : ; v ; * 

*^'Whafc has been given. (or promised) foi: religious purposes and what is 
" donated through affection by the father and the debt incurred by him* 
self, “these and the visible estate "should be divided. There is to be no 
, ( other), payment out' of the. paternal estate ( except the above at the ‘time 
" of partition ).* . ■ / . 

The meaning is-: whatever is -given, that is, whatever is promised to be 
given. for religious purposes and out of /affection, whatever (debt) is con- 
tracted by the father himself ( this is, the meaning of syetia yojitamX. such 
debte and the visible wealth should be 'divided ; there is to- be no payment 
out of the paternal estate of anything beyond these debts ( and- obligations )i 
Even when there is a suspicion of some ( paternal wealth ) being Jnot visible 
(i.-e. not brought forward- for -di vision )i the same author ( Narada )' sfiiys : 


Visible wealth (viz.) houses and fields, quadrupeds (and the like )j 
should be divided* If there is a , suspicion of (there, being) concealed (joint) 
wealth, ah ordeal is prescribed in 'such "a case, ‘flousehold utensilSj beasts 



^ This verse is quoted in Ponappa Pillai v. Pii'ppuvayymigQ.r A Mad. 1. (F.B.) at p. 49. 
“ £ ' This is quoted in Ponappa Pillai v. Papp^ivayyangar 4 Mad. 1 at p. 49. 

3. This verse is. variously interpreted. 'Vide notes to V. M. p. 209. ■ Apararka and Sm. 
0.. explain * svena yojitam' ’ as meaning * debt. which the father enjoi?ied his -son or. sons- 

tb’pay.*' '"■■■■' ■ \ 

* P. 123 ( test )« ‘ ' 
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; , of' burden, milch, cafctle, ornamenfis^nd 'slaves, being' visible, are', divided. 
;; . r'"MahU:; has, prescribed the /^os'a . ordeal .as regards eoncealed ( joiiitj wealtti)*^. 

■ ■ Karminah , means :* slaves and ^'fehe' like " Hence fche " very ' ’ same 
author ( Narada ) has laid down in the 'section on ordeals the restriction^ 
hm^m alone is’( tha ordeal to be employed ). as regards this matter :: ■ 

V . • At all times whem confidence has tO' be secured in case of suspicion 
( that joint estate might have been concealed ) art the time pi * partitio-m 
.among cosharers and when there are several persons on whom the burden 
of proof lies (in various ways) ho8[a (ordeal) alona should be administered. 


Now ( begins the treatment of ) impartible property. ^ , 

Manu ( 9. '206,) says:;' ‘ . ; ■ ' /■- : ^ 

* Wealth, however, acquired through learning by ^a man, becomes his. 
own ( exclusive ) wealth, and so are gifts from friends, gifts received on 
marriage or at the time of offering M^dfinphTka, 

*Vyis“a says i: ' ■' ' . 

Whatever is acquired through learning or valour and whatever !^ 
sauddyika gift from affectionate kinsmen ), these belong ( exclusively ) 
to him ( who /acquires them ). They should not be sought for ( i. e. 
claimed ) by his co-sharers at the time ol partition ( of joint estate).' -b" 

/, Sauddyika will be expjained ( later dtx ). And this ( wealth ;) should 
be understood ( as not liable to partition ) when it is acquired without, 
detriment to the paternal wealth. 

Thus also Yajnavalkya { II. 118— 119 says: ' ’ . ’ ‘ 

1. These verses and the next are ascribed to Katyayana in Apararka,'Sm,"C. and. other 

works. ■ . • 

2. The verses of XaJ.‘and< the sutra of S''ankrhu are quoted- in Visaiatchi' Amiasarfd ^^ 
Mad, H. G. R, 150 at p, 157 and the Mayukha is referred to at p. 150 and it was held that the 
rule does not ex-tend to property held by a title derived from the joint family and that the rule 
was'inteiided- to. apply strictly to hereditary property of which the members of the family had 
been violently or wrongfully 'dispossessed or adversely kepi out of possession for- a long time. 
Vide idsQ Baj aha v: Trfmhak 34 13om.- 106. at'pf 110 for the text of: S'ahkha. ‘ The texts ; on 
vidyadhaiia (gains of science or learning) Have, been discussed in numerous eases of which the 
foilbwihg may be referred to ; Gholalcondd Alsdnv ^, Clvalakondd liatnacJiatam 2 Mad.-H. 0. 
E: 66 ; -Bat Mancha y, Narotamdas 6 Bom. H. G, R. p. 1,^ BanUem V. BauUem h, R, 4 I. A. 
109 '( =1 Mad. 252 ), KrisJmaji y. Moro 15!Bo.m.\32, Vasaniraoy, Anandrao G Bom, L.R. 925, 
SlctJidram v. Beivachand 45 I. A.-41=46Cali ‘666 (which examines most of the previous cases), 
GokalcJiand v,; H%vlmmdhand 48 I. A. 162 ( =■.2 Lahore 40 ‘). In Lak'shman v. -j/'amnabaiT, L, 
R. 6 Bom. .225 it was said at p. 243 ‘ when /hey .(texts) .speak of gains .'of science which has 
been imparted at the family expense they intend the special branch of science which is the 
immediate source' of the gmns and not -the elementary education which is the necessary step- 
ping stone to the acquisition, of all science. ’ In.48 L A. 162 at p. 173 it was said ‘ From 
maintenance but of family funds during the period of education the basis of partibility chan- 
ged to the receipt of the education itself at the family expense and then education generally 
was narrowed down to specialised education which is now tho basis. No corresponding 
change is however to be traced upon the question what is science in the sense in which the 
ext of the Mitakshara uses the term. ^ * All doubts and difficulties as to gains of learning be^ 

ihg’ parlible or hot have ; been removed. by. A6t XXX of 1930 which makes all gains of learn- 
ug the self-acquisitions of the acquirer.^ I.. 

R. 124 { text )♦ 



1S0 VYAVAbShAMAYSkHA [' 

Wiiatever else is acquired ( by a man ) wifeltoufc detriai ant to paternal 
estate ( viz. ) gifts from friends and on marriage, that does not belong 
to the co-sharers* He, who raco vers property descending hereditarily but 
snatched away (from the family), should not give it to (i.e. would not , hays 
to share it with) his CQ-sharerSi as also what is acquired though. learniBg. 

With regard to land descending hereditarily but recoysredi-f (''by one 
co-sharer ) S'ahkha declares a special rule : ^ }) 

If one ( co-sharer ) recovers land ( descending ) hereditarifip'^ that' was 
at one time lost ( to the family ), the other ( co-sharers ) get it according 
to their respective shares after giving ( to the recoverer ) a fourth part» 

( The meaning is ) after giving a fourth part of the recovered land to 
the recoverer, they should divide the rest ( equally ) with the recoverer. 
Manu (9/208 f says: 

Whatever a man acquires by Ms efforts without detriment to paternal 
wealth, he should not give to his co-sharers nor what is acquired through 
learning. 

Vyasa says : 

* That wealth which a man acquires by his own ability without relying 
upon (having recourse to) paternal estate, he shall not give to ( or share 
with ) his co-heirs nor that wealth which is acquired through learning. 

Katyayana defines what is meant by * vidya-Iabdha ’ ( acquired by 
learning ): 

That wealth is said to be acquired through learning which is earned by 
means of learning acquired from another with the use of food ( lit. boiled 
rice ) belonging to a stranger? 

The same author ( Katyayana ) elucidates this very matter ; 

What is earned by learning when a matter has been propounded with 
, a stake (before an assembly for discussion) is known to be ^vidyadhana^ 
(gains of learning),* it is not divided (among coparceners) at the time of par- 
, tition. What is obtained from a pupil, or, from being an (officiating) priest, 
or by (propounding) a question,- or by determining-a doubtful point, or by exhi- 
biting one’s own learning, or by disputation (with an adversary) or by means 
* of eminent study ( or learning ) is declared to be vidyddhana ; it is not 
divided on a partition. This is the law applicable to artisans also, as regards 
what is (given) in excess (by way of a tip or reward } of the proper price 
(of an article belonging to a family of artisans). What is acquired by learn- 

1. The latter half of Manu 9.208 is different. The text seems to combine a half versa 
of Manu with another half verso from Yaj. cited above. 

■2. .This verse is quoted in Durga Dat. :^.^ Gmesh B2 AIL 305 at p. 812 and it is held that 
this definition is not exhaustive but only illustrative. 

P, 125 ( text). 
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„ ,, iBg, wiiafj is made (, i. e, acquired ) from a ■pupil or from one for wlioin, a 
.sacrifice .is to,; be performed are declared to be vidyadkana, ^ Wiiat is 
■ acquired in other ways than these is common property ( of all me^^bers of 
' the family ). , Brhaspati^ says ‘ wdiat is obtained by, .(superior) learning, 
after vanquishing an adversary in a wager should be known as 

and it is not to be divided Bhrgu says d what is acquired 
by ( successfully ) asserting one’s learning, what is obtained from a pupil 
and what is earned on the analogy of a sacrificial priest ( 1. e. by making 
one’s knowledge useful to another), ( these ) are { termed ) tiicit/arfAama* 

Upanydsa means, according to the Madanaratna, the recitation { of 
the Vedas ) together in hrama ^ j(X>tdf and the like modes (of combination)^. 
Some say that it means * the expounding^ of a knotty ( abstruse ) proposition 
in an assembly ’. The construction is panapurvalcam upanyasie { when 
a difficult matter is propounded with a wager ). S'amsana means ‘ making 
known ( or announcing ), pradhyayana means ‘ excessive ( or deep ) study.’ 
The meaning of the words ‘ s'ilpimapi ’ is that this rule about learning 
is to be understood as applicable also to artisans; mulyddhikam ( beyond 
the proper price ) means ‘ a reward f^vin-nydya meB^m ‘ supervising ’^. 
Here in all cases there is impartibility only when there is no detriment to 
paternal estate in acquiring learning and in earning wealth by that learning, 
but if there is detriment ( to paternal estate ) then it ( the wealth acquired 
by learning ) does become partible. Hence is it that Katyayana says: 

Brhaspati says that that wealth is to be divided which is (acquired) by 
brothers that were taught learning in the family or ( learnt it ) from their 
father and which is acquired through valour ( by such brothers so taught )* 

Even where there is detriment to the paternal estate, the acquirer does 
get a double share, since Vasisfcha ( Dh. S. 17. 51 ) says ‘ out of these 
( brothers &c. ) he who by himself acquired it should take a double share 
As regards a certain class of vidyddhana Narada ( p. 191 v. 10 ) mentions 
a special rule: 

He, who maintains the family of a Brother while the latter is engaged 
In studying, should receive a share out of the vidyddhana (of that 
brother ), though he was not promised ( to that effect previously ). 

In the Madanaratna ‘ ’ is explained as ‘devoid of learning^; 

but it is proper to explain it as one who was not promised ‘I shall give 
a share 


1, Krama, jata and c/lidn^ am cdaiplieated methods of repeating the Vedas, each sue* 
cceding one being more complicated than the preceding. Vide notes to V. M. p. 218. 

2. Or this may mean- ‘ the is only illustrative’ ( i. e. includes similar 

things, ).■■■■■ ., ■■ 

^ P. 126 ( text h 

V. M. 18 
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As regards (wealth) acquired wUhoufe dekimenf; to paternal estate 
Gautama^ ( Dh. S* 28*28 ) mentions a special rule * a learned man, if he 
chooses, may give to ( his) learned brothers (a share of) the wealth 
acquired with his own efforts Vaidya ( a derivative from ) means 

' one who possesses vidya ( learning ) The meaning is that he may at his 
pleasure give ( a share of his acquisitions) to his learned brothers. Katyayana 
says : ; 

Vidyddhana should in no case be given by a learned man to unlearned 
( brothers and other coparceners ), but it may be given by a learned 
man to ( brothers ) who are his equals in learning or superior { to 
him)* learned man need not, if he is unwilling, give a share out of his 
own ( self-acquired ) wealth to a learned (. brother or other copar- 
cener), if he did not acquire it with the help of paternal (i. e. joint family) 
property.* 

Madana says ‘ that this prohibition ( contained in the first of the verses 
above) holds good if the brothers that are living possess other property, ’ but 
that in the absence of other property a share ( in gains of learning )should 
])e given to them also* 

Briiaspati ( p. 381 v. 78 ) declares the impartibility of what is bestowed 
as a gift by the father and the like : 

Whatever is given by the paternal grandfather and the father and also 
by the mother* as well as wealth obtained by valour or on the occasion of 
marriage, belongs to him ( to whom it is given ) ; it should not be taken 
away ( at the time of partition ). 

Narada ( p. 190 v. 6 ) says * 

Both wealth acquired by valour and that acquired on marriage and 
gains of learning-these three are impartible, as also the favour ( gift 
through favour ) bestowed by the father* 

Katyayana says • 

What is dhvajdhrta (snatched from a standard) is never understood to 
be partible. What is seized in battle after putting to flight .the enemy s 
army or after endangering one’s life for the sake of one’s master is termed 
dhmjdhrta. 

The same author says : 

That is wealth gained by valour which is acquired when a master being 
pleased bestows a reward on a person who does a forceful act after endan- 
gering-his life.® 


1. The printed Gautama reads differently, ‘ A learned man may indeed not give to Ills 
.unlearned brothers { a share of } the wealth acquired with his own efforts. ’ This proposition 
is implied in the reading adopted in the text. 

2. This last verse is Narada p* 191 v. 11.,, 

3. Katyayana makes a distinction between dhvajUhrta and muryadhana ; while other 
writers do not make it. 

^ P, 127 (text). 
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On feMs; snbjeol; Vyisa siiafces a special rule;: 

Brothers are.' 8nti.t;l8d.' fco a share in. that; wealth ..which a man acquires 'by 
his... valour aftier using .some common ( i. e, jointi ..family ) prope.rfcy .such ;ag 
a horse.' and fche' like*.. But. he should be given fcwo shares.* while'.. M.ie res.,t 
are enfcifcled to share equally., 

Vyisa'^'' describes the nature of saudayika : 

That wealth is known to be saudayika which is obtained by a married 
woman or a maiden from her husband or from the father’s house ( i. e. 
family ) or from' her brother or her parents. . 

Katyayana says : , 

What is obtained at the time of marriage with a maiden of the same 
caste, that should be known as wealth coming through a maiden. It is 
declared to be free from taint and productive of prosperity. That should 
be known as vaivahiha ( due to marriage, nuptial) which comes ( to a 
man ) with his wife* All such wealth should be understood to be a 
means of securing religious merit. 

What is acquired in the mode ( described in the words ) * the dras 
form of marriage occurs on receiving 'a pair of cows ’ ( Ysj# I. 59 ) is 
gata (wealth coming through a maiden)^. Here also there is impartibilite 
as in the case of gains of learning, if there is no detriment to paternal estaby- 
But whatever is acquired in a mode distinct from learning and the like is 
indeed liable to partition. And so Manu ( 9. 205 ) says : 

Bub if all of them, not being learned, acquire wealth by their exertions 
( in agriculture, trade &c. ), the division in that case will be equal, it be- 
ing not ( earned with help from) paternal estate J this is the establi- 
shed rule. 

Ihd ( exertion ) means * work such as agriculture and the like ’ ; upitrye 
means * when no help is received from paternal wealth Manu ( 9* 219 ) 
speaks also of other impartible property ; 

Clothes, vehicles, ornaments, cooked food, water (i. e. wells &c.), women, 
(wealth set apart for ) yoga ways (or pasture lands)- 

these are declared to be not liable to partition- 

iVaira ^ means ‘ vehicle ^ Clothes, vehicles and ornaments belong to 
him alone who has worn ( or used ) them, provided they are of equal value 

1. This meaning of kanyagafa given by Hll, looks somewhat farfetched. His idea is 
that that wealth, such as a pair of cows &o. which is given to the bride’s father in the (irsa 
form of marriage by the bridegroom’s side, constitutes his self-acquired property. If thq plain 
meaning of the words is taken, kanyagata means that wealth which a bridegroom receives 
just at the time of marriage, while vaivShika means whatever comes to him with his wife, 
even after marriage. 

2. There is great divergence of opinion about the meaning of ^atra and yogak^ema. 
The former according to Apararka and others means ‘ a document or debts evidenced by a 
document. * For yog aksema Vide notes tp V. M. p. 217, 

P. 128 ( text*).' J P, 129 ( text ); 
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( wif;h blie elotihes &c. worn by ofeher coparceners )^■blll3 •if’-tbey are •of- more 
or less valne ( than Ijliose worn by otjbers ), then fcbey must be divided® 
The clothes and other like things worn ( or psed ) by ithe father should : be 
given to him who partakes of the s^raddha (feast) to him (the deceased 
father ), since Brhaspati { p. 383 v. 'So ) says .. ^ 

The clothes, ornaments, bed and the like and vehicles and the like, nse'd 
by the father, should be bestowed on the partaker of the s'raddha for him 
( the deceased father), after honouring' ( the brahmana ) with fragrant 

ointments and flowers. , ' " , . r 

Manu ( 9. 119 ) mentions a special rule about ( the division of ) goats and 
the like, when uneven in number ( i* e. whon they cannot be eQ.ually divided 
among the coparceners ) : ■ ■■ • ■ , . ^ ^ 

Goats ^ and sheep, together with heasts having uncioven hoofs . (like 
horses ), should not at ail be dividM,, when, they happen to be uneven ( in 
relation to the sharers ). Goats and sheep, together with uncioven . beasts 
(when uneven and incapable of division into integers:) are ordained (to 
be assigned ) to the eldest, alone. . * . ' - . 

Cooked food and water ( wells &c. ) ^ are to be enjoyed ( by all coparce- 
ners ) according to circumstances* Women i. e. female slaves ( dasis ), 
when uneven in number, "are to be made to work (in turn for the partitioning 
coparceners) according to heed; but if even in number (in relation ' to' the 
sharers) they^are to be divided. ; The kept mistresses, of the father, however, 
should not be divided, though even in number, since Gautama ( Dh. . S. : 2i8. 
45 ) says ‘ there is to be ho division' as regards women CohnectedV ( i. e. kept 
by the father ) ^. In the Ko^lpcttaru it is said that by the word yoga-^ 
k§emQ are meant councillors, - family priests and the like, LraugSksi 
however, says : ^ • ■ • - - 

Those who know the essence ( of dhuTMa ) say that " means 

( charitable works ) and yoga means ista ( sacrifices and~ other 
religions rites ). They both are declared^ to be impartible, as also beds 

. ' and seats. ^ ■■ ■■■■ ; ^ ' ■ : " ' 


1. Suppose there are 17, 18 or 19 beasts and four brothers. Each gets four on a division 
and the remainder ( 1, 2 or 3 as the case may he ) are to be assigned to the eldest. They are 
not to be valued and their price -is not to be distributed among - the brothersi^- This is the 

meaning according to Medhatithi- and others. ' ^ 

2» * Water * &c. — Xh Nathubhdi v. JBai Mansgavri 36 Boin. 379 at p. 382 this passage 
about right to wells and water being-indivisible is* referred to and it is held that if there be 
no evidence that at a partition they -were divided,' the law will presume that they continued 
to retain the character of indivisibility, 

3, liaradatta holds that' this rule applies- not only to the concubines ‘of the deceased 
father, but also to the concubines kept by- any one of the dividing brothers. These words 
about women and mistresses are quoted in Nag'ubai v. Mongliibai 50 Bom, 604 -{=53 I. 
A, 153 = 28 Bom. L. R. 1143 ) at p, 61% ' ■ • - ‘ 
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' Here ,'m * tanks, public parks .and the like ('works- of public 

I'Is-ta means ‘'sacrifices, feeding brahmanas and the like { religiniis 
acts ) \ ' The meaning -is : whatever wealth- has - been intended to ' be -donated 
and has been set apart for these {ista and P'O-r to, religious and charh 
table objects ) by any one (co-parcenei) with the consent of all (copareeners) 
in the sta.te of nnion, that wealth should be used by him alone for that 
religions object and not by any other ( coparcener ) nor by all acting in a 
body. PTaeafo^ ( in Manu IX* 219 ) means ‘ ways leading to the house 

-and the like ’ and also * land for the grazing of kine and the like 

for S^ankha-Likhita^ ‘ there is to be no division of a dwelling, or 
of water-pots, or of ornaments, or of clothes worn ( by a ‘coparcener ) ’ and 

as to Vyasa’' d,,.^ ' . * ' :v 

The gains® of officiating at a sacrifice, a field, a veHicle, cooked food, 
Water and womemthese are not to-be divided among kinsmen even up to a 
thousand generations d 

who ( SVnkha-Likhita and Vyasa ) declare that dwellings and fields 
are impartible, these texts are applicable to dwellings ( like temples ) used 
for religious purposes, and to land that is used as pasture for kine; or these 
texts -purport to forbid the partition of these ( dwellings and fields )? 

when acquired by way of a gift, among the ( sons of a brahmana born of a 

wife of the ) ksatriya or other lower caste since there are prohibitory 
texts ( on this point ) as noticed above : or they ( texts of S ankha-Likhita 
and ) mean that when these ( dwellings and fields ) are of small value 

they should not be divided in kind ( i. e. by metes and bounds ) but there 
should be a division of their price. 

Brhaspati (p. 882 vv. 79-84) mentions special rules about ( the division 
of ) clothes and the like: 

Those^ who declared that clothes and the like are not liable to parti- 
tion have not thought ( over the matter properly ). ( Bor ) the wealtli 

of the rich may ( all ) be centred in clothes and ornaments. If they be 


1 Nlialsantha gives two meanings oi pracara. The Mit., Apararka and Vir. give the 
first meaning, while the Smyticandrika and Knlluka give the second. This explanation 
oi praGara is referred to in Shaniaram v. Waman 47 Bom. 389 at p. 396. 

2. This sutra of S'aiikha-Likhita is variously read. Vide notes to V. M. p. 278. No 
-division of a dwelling ’-—Vide' Partition Act ( IV. of 1893 ) sections 2 and 4 and Fawanv- 
Vasudev 23 Bom. 73 and Balshet v. Miransaheh 23 Bom. 77. 

3, The word thus translated is explained by the Bayabhaga as meaning ‘the 

site of a' sacrifice ’ or ‘ an idol. - . 

Nilakantha of ers three explanations of these texts, the second of which is the same as 
'that of the Mit. The prohibitory texts about the sons of a brahmana from a ksatriya wife 
occur on text p. 103 (tr. p. 97). 

Brhaspati holds Manu in the highest venetaiion, as he says elsewhere * that « smrti 
which is opposed to the drift of Mann is not commended;* but here he criticises 
Manu ( 9. 219 ). 

P.130 (text) . . , , , 
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kept; joint (or undivided ), they cannot be { properly ) enjoyed, nor can 
they be given ( allotted ) to one alone ( out of many cosharers ). They 
should ( therefore ) be divided with skill, otherwise they will become 
useless. Clothes and ornaments are divided by selling them ( i. e* by 
dividing the proceeds of sale ), debts consigned to writing ( are divided ) 
after they are recovered ( i. e. the bond itself is not divided ), cooked 
( or prepared ) food ( is divided ) by exchanging it for uncooked food. 
The water of weils^ which have flights of steps and of other wells is to 
be enjoyed according to ones respective share; after drawing it out ; a 
single female slave is to be made to work in the respective houses ( of the 
cosharers ) according to their shares; if they { female slaves ) be many, 
they are to be allotted in equal shares ( to the sharers ). This ( very ) 
rule applies also to male slaves* Fields and embankments are to be 
divided according to the respective shares ( of the co-sharers ). Ways 
( or pasture lands ) should always be used by the co-sharers ( after parti- 
tion ) according to their shares. 

'^'UdgTdhya means ^ after recovering ( the debt ) from the debtor ^ 
Eatyayana says : 

Wealth^ which is consigned ( mentioned in ) a deed and is designed 
( assigned ) for religious ( and charitable ) purposes; water ( i. e» wells 
&c. ), slaves, a nibandha that descends hereditarily, worn clothes, orna- 
ments and whatever is unfit ( for division )--thes8 should be applied 
( enjoyed ) by the members (of the family) according as they were enjoyed 
in times ( before separation of the members ) 

The (clause) dhanam? &c. means * written down in a document after 
resolving to set it apart for a religious ( or charitable ) purpose ’ : %dakam 
(water) i. e* water contained in a well and the like; nibandha mems Aa'tti’ 
(i.e. hereditary right to officiate as priest or to receive cash or other income) ; 
ndnuTupam means *unfit for division’. 

Yajnavalkya ( II. 126 ) declares partition of property kept concealed 
( by one member ) from his brothers and the rest : 

Property that is concealed from each other ( by co-sharers ) and 


1. Vide Govind v. Trimbak Bom. 275 ( = 12 Bom. L. R. 363 ) at p. 277 where 

it was said that rights to water and wells helonging to a joint family are indivisible, if 
they are numerically unequal and after partition these must be enjoyed by the separated co- 
parceners by turns. . , 

2. These words * yatha kajlopayuhtSni &c. * may also mean * should be so enjoyed as 
to be useful ( to all cosharers ) ou the occasions ( when their use is needed ). * These 
words of Katyayana that any portion once assigned for purposes of religion shall be except- 
ed from partition are referred to in Khushalchand v. Mahadevgiri ( 1875 ) P. I. p, 276» 
Tide also 30 Mad. 340 at p. 344. 

3. Mit. takes the first half of KatySyana’s verse ‘ dhanam &c. * as one clause. The 
Madanaparijata and other works take the first half verse as containing two clauses, viz. debt 
evidenced by a deed *(as long as not recovered) and what is set apart for religious purposes. 

^ P. 131 (text). 
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. fihat. is. discovered aflier parfcitiion should be divided by Miem again in equal' 
shares : this is the sefefeled rule. 

, , ' , Anyo%yapahitam 'means ‘ concealed by the eldest 'from the youngest 
and the like 1 ( i. e. vice versa ). As to the text of Manu( 9 . 213 ). 

He, who, being the eldest, would defraud his younger brothers through 
greed, shall lose his position as eldest, shall be deprived of his share and 
shall be punished by the king^ 

there also the word implies ( i. e- it is merely illustrative and 

includes ) every sharer in the heritage on the analogy of the maxim of the 
staff and the cakes, the meaning being* even the eldest incurs blame 
(when he defrauds), what of younger brothers’ ( i. e. they will be much more 
blamable). Hence Gautama® says : *him who keeps a sharer off from his 
share, he ( the defrauded sharer ) destroys ; if he'*' does not destroy him ( the 
defrauding sharer ), he destroys his son or grandson*’ Bhdgmam means 
‘ him who is entitled to a share ’ ; bhdgdt nudate means * deprives of a share 
That man who is so deprived destroys f cayaie ) him (enaM) i. 0. him who 
so deprives ( or usurps ). If he does not destroy him, then he destroys his 
son or grandson. This is the meaning. 

Narada® says : 

The wealth acquired by a separated man belongs to him alone / but as to 
what is found after being stolen or lost and the property mentioned before, 
there shall again be a division. 

Prdg-uktam refers to property concealed by some one from among the 


1. !, e. lie will not be honoured as eldest and, according to Kulluka, will lose his regular 
and special ( uddhUra ) share. 

Mandlik’s explanation of this maxim { p. 72w 5 ) is entirely wrong. He says that in 
Southern India cakes are carried after being tied to a stick and * when a cake is asked for, the 
servant brings the stick, whereby he leaves it to the master to choose any he likes (p. 72n. 5).’ 
Apupm are preparations of Hour and ghee< If they were placed on a stick and if any one wero 
to say *that the stick was gnawed by a mouse/, one would infer as a matter of course from 
this announcement that the temptingly flavoury ( and very soft as compared with the stick ) 
apupas placed on the stick must have been devoured by the mouse. This maxim is very 
frequently cited in works on rhetoric. The Mit. employs it in its comment on Yaj, IIrl26. 
Vide notes to V. M. pp. 221-22, 

2. KiL follows the Mit, in ascribing this quotation to Gautama. It is however not 
found in the printed Gautama, It is from the Aitareya-brahmana (II. 1. 7) and the Paras' ara 
madhavlya and the Vir. correctly call it a s'ruti. ’SfiS.Q' Krishnahai v. Khangozoda 18 Bom, 
197 ( where it was held that a partition elected without reserving any share for a minor 
member of the family and without the consent of some one authorized to act on his behalf is 
invalid as against the minor ). 

3. This is not found in the printed Narada and the Smrticandrika ascribes it to Katya- 

yana and connects it with another verse of Katyayana, * Whatever property is concealed from 
each other and what is inequitably divided should be again divided equally when afterwards 
found out, according to Bh|rgu ^ Vide Mamti v. Bmna 21 Boin. 338 and Gmieshi Lai v* 
Bobu Lai, 40 All. 374 as to reopening of partition. ... 

^ P.132 (text). 
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co-sharers« The word ^‘iM%aA( division )has fco be understood afl) 0 r the words 
pi^%ar-MOT6l ® ( fjhere will again be ). Manu^ says : 

When, after a partition is made, some joint property is discovered, that 
partition should not be regarded ( as proper ), but a fresh division should 
be made. 

In case of the denial of partition by any one ( of the separating co- 
parceners ), Yajnavalkya ( II'49 ) mentions decisive circumstances • 

On denial of partition, it should be understood that the (fact of) partition 
is to be established by ( testimony of ) agnatic kinsmen, cogna tic relations, 
witnesses, by documents and by ( the evidence of ) houses and fields being 
separately held. 

‘Yautakaih* means ' separately alloted ’ and there is the relation of'^is^^- 
sana ( attribute ) md MS^esya ( thing possessing an attribute ) between that 
word and grhahseiraih ( houses and fields ). Ntoda ( p, 198 v. 36 ) says : 

In case of doubt with regard to the status of division between co-sharers, 
the determination ( of the dispute follows ) from ( the testimony of ) kins- 
men, a document of division and from the separate transaction of business 
(such* as agriculture &c*)* 

The same author ( Narada p. 198 v. 37 ) says: 

The religious duty of unseparated persons, brothers (and the like), is single; 
when there is partition, their dharma ( religious rites and duties) also comes 
to be separate. ■ 

In this (verse), bhe woid Mibhahtdifidm^ ( of unseparated persons) 
alone yields the uddes'ya (the subject), while the word bhratrndma, being 
its attribute is not intended ( to be taken literally, but only indioatively ). 
Therefore even as regards the father, the grandfather, the son, the grandson, 
paternal uncle, brother and brother’s son, when they are unseparated,* the 
dharma ( the performance of religious rites and duties ) is only single ( and 
not separate for each member ). 

Though a single performance ( ) of an act having reference to 

several religious acts is possible, according to the reasoned conclusion 


1. This is not found in the printed Manu, 

2, This word ‘ prthak-karya^pravartanat V may also mean ‘ from, the separate per 
formance of religious duties, such as Yais'vadeva, honouring guests &c. * 

Si Vide >bove ( text p. 46 tr. p. 42n. 2 ) about the MlinansS rule that the mse^ci'n^ 
(, attribute } of a subject in a rule is not to be taken literally but only indioatively ( as in 
* he cleanses the cup ) ’. If were regarded as the subject about which it is 

laid down or predicated that there is to be a single dharma for them ( and not separately 
for each ) when they are undivided, the result would be that , as regards other undivided 
coparceners ( like uncle and nephews, father and sons ) the dharma is not one, but 
separate.: But this is not so. Therefore the subject is avihhaktanam and the rule applies 
to all undivided members whatever and the word is only illustrative. This 

verse of Narada is quoted in Debt JPrasad v. Whakur al 1 All. 105 ( F. B. ) at , 

p. 109. 

* P. 133 ( text ) . 
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{ nyaya, oi the Purvamimami-a ), cvAy 'vvhen the place? the time arxi the 
agents, in all of them ) .are the same, 3^et .in this Terse ( 'Naracla 16, 37 ) 
the samee( a .single performance ot ’dharma) is inculcated by express, words 
even when the agents are different but undivided^. Plence the religions dnties 
of imdivided persons that are to be performed with s'rauta and smdrta fires 
are to be performed separately (for each member), since the dhavamya 
( s ranta fire ) and the dvasathya ( grhya or domestic fire ) are different (in 
the case of all ), being connected ,( with each individual kindler thereof ). 
Similarly the STdddha^ to be performed by the paternal uncle, the 
brother’s son and the rest on the amavdsyd ( new moon ) and other days 
is separate as the devatas { of the sh’Mdha in each case ) are different. But 
in the case of brothers who have not kindled the fires, ( sTddjdfia is to be 
performed ) by a single performance (for all brothers ) as the devatas (in 
the sraddha by brothers ) are the same.® Still W’-hen the places ( where the 
brothers reside ) are different owing to ( one or more ) going on a travel 
abroad and the like, (the brothers must perform s^raddha) separately. In the 
case of those who have consecrated the sacred ( sWav^ta and sifYidrta ) fires? 
those religious acts that are to be performed with the (sacred) fires are to be 
performed separately ( though the family is undivided ), while the worship of 
the family deities ( idols ), the vais^'oadeva { daily offerings to all the gods ) 


1. Tantra means ‘ yugapad-bhava ’ or ‘ anckoddes'cna sakrd-aniistlianam ’ and 
means doing an act once which serves the purpose of many, ilccording to the Purva« 
mimariisa XI. 1.53-55 and XI. 2. 1 one single performance of the prayajas is sufficient 
for the several principal rites of the dars'apaurnamasa sacrifico, the place, the time and the 
agent being the same. So it may be argued that, as the several members of a joint family 
are difiorent, the religious rites must all be diilercnt, one of the three conditions of Umtra 
( viz. sameness of agent ) being wanting. Xllakantha replies that though this is Hie doctrine 
of the Mimamsa yet here there is an express text of Xiirada laying downi a single perform- 
mance of d/euma, though the members are many i. c. this text expressly carries the 
rule about single performance beyond what is laid down in the 3\IlinamsjT'. 

2. Nllakantha abruptly introduces some rules here about the performance of religious acts 
by undivided persons. The text of NSrada introduces a sweeping general rule to which Nil, 
specifies exceptions. The srmda fires are the Ahavan? ya ■ Garhapalya and Daki^iriagni, 
which are required in the Bars' apurnamasa, caturmasya and other vcdic rites. AH 
offerings in shauta, ( Vedie ) rites are made in the Ahavanlya. The five grea-t daily yaj'iias. 
the parvana s 'rad dlia and certain other rites laid 'down in the grhya sutras are performed 
with the domestic fire. The fire consecrated by A is not the same as the fire consecrated 
by B i. e. the fires being related to the persons kindling them and so being different, the 
rites to bo performed with them must be separately performed. 

The paternal uncle of a person would offer pindas to his three paternal ancestors wliile 
the nephew would offer pindas to his own three ancestors ; i. c. the devatas in the s'raddha 
offered by each will bo different ( though one or two may be common, as the father and 
grandfather of the uncle will be the grandfather and great-grandfather of the nephew ). 

3. All brothers have to offer to the same three ancestors ( i. o. 

the devatds in the s'raddha are the same ). But if a brother goes abroad, ho performs 
s'raddha separately, as the place is not the same, though devatds and time arc the same. 

¥. M« 19 
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and the like (are to effected) by a single performance (for the whole family )• 
Hence S^akala says: 

For those who reside (together) and cook their food together, the worship 
of the idols in the house and the vaiswadeya also are single, but in the case 
of those -who are divided, (these are performed) in each house (separately). 
As to' what ' Ss^'valayana (as' quoted) in the Parijata says : 

Of those wdio reside and cook their food together, though divided, the chief 
( 1. e. the manager or head ) alone should perforin the four ynjuus ( daily 
sacrifices) which are preceded by vagycipicb (study and teaching of theYedas)- 
Men of the regenerate classes separated and unseparated, who cook their food 
separately, should every day separately perform before their meals the (five) 

. , yajnaB^ 

it refers to those who are reunited, since the clause vibhaktmmm 
api ekapakena vasaidm ( who, even though divided, reside and cook 
their food together ) and the words vibkaktdh avihhaktds'ea { drst 
separated and then joined together ) convey that fact ^ Therefore in case 
rc-united members cook their food separately the ( five daily ) 'nioihdya^nas 
are to be performed separately. Vdgyajfia (in the above verses) means 
*bTahmayajna\ ^ TatpuTvakdn''^ (preceded by it i. e. hy brahmayajha) 

1. It is to be noticed that Kamalakara, a first cousin of Nllakantha, lays down some- 
what different rules on the points touched upon by Nil. Vide notes to V. M. p. 226. For 
‘Vaihadem vide Mann III. 84-86. 

2. The five dail}^ yajiias to bo x^orformed by every twice-born householder are men- 
tioned by Manu III, 70 ; they are Brahmayajna^ Pitryajfla, Devayajnett BMtayajfia mid 
Nryajfia, Brahmayajna means * study and teaching of Vedas Brahmayajha is enume- 
rated as the first of the yajnas in Sfanu and elsewhere. 

3. Nllakantha seems to take the words ‘ avibhakta vibhaktas'ea’ in the reverse 
order, as meaning ‘ first separated and then joined Vi. e. reunited after separation. But 
this is somewhat farfetched. According to him the two verses lay down two propositions 
about reunited persons. If they cook their food together in one place, the manager or head 
alone should perform the five yajiias ; if even after reunion they continue to cook separately 
they should perform the yajnas sQ^amtely, 

4. In a halmvrVd compound two words are so related that they together refer to a 
third word, of which they together become the attribute, Bahuvrlhi compounds arc of two 
kinds. When we say ‘ citragum anaya ’ ( bring the man who owns variegated cows ), it is 
the man who is brought and not the cows ; that is, the bahuvrlhi compound chitragu (con- 
taining two w’'ords citra and f/aw ) refers to an individuar who is himself apart from the 
import of the two words chitra and gati. Therefore such hahuvnhi compounds are called 
atadgiiTiasaTrivijiiana ( i. e. inwvhich there is no direct contact or there is no inhercuce of the 
things denoted by the two words of the compound in the individual that is indicated by the 
comiJoiind). But if wo say ciiravdsasam miaya (bring the man who wears variegated clothes) 
the man who is brought comes along with the variegated clothes i. e, here the individual in- 
dicated by the two words forming the hahim^M compound is not apart from what is the im- 
port of those two words, but he is in direct contact with the clothes he wears. Such oom- 
pounds 2 Lve cvdlcd tadgunasamvijnana ( in yflaidh there is direct contact or inherence of the 
things denoted by the two words constituting the hahivrlhi with the thing indicated by the 
compound). The word vagyaJnafLirmkan {ol which vagyajna is the first) is a bahuvrlhi and 
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utudgunmammj^ma (kiud of If were fcaken as 

fche word ‘ vag-yajna-’, would be superfluous, since fche ( first. ) 
four ) would follow as a matter of course on account of tlie maxim 

‘there being no reason for omitting the first { in an enumeration of several 
items )h Therefore brahmayajna (the daily sacrifice of repeating Vedic texts) 
should be performed separately (by united or rs-imited members). But 
these two texts are not much respected ( relied on ) by the learned. 

As for the texts ( quoted ) in the Dharma-pravrtti^ *. 

Undivided sons sboiild perform a single s'raddha on the anniversary 
of the death of their parents J if in different countries, they should per- 
form the Dars^as^’addha and the monthly s^raddhas separately ( as also the 
s^raddha on the anniversary of death ), If the undivided ( brothers ) go to 
( reside in ) different villages, they should always perform the and 

monthly sVaddhas of their parents separately. The brothers, who being 
unseparated, reside in different villages and subsist on wealth acquired by 
each separately, should perform the ( ^koddistct ) 8^rdddh(^ and the 
pdrvana s^rdddha ( of their parents ) separately 
x^nd as to what is ( said ) in the Smrtisamuceaya 

VaisVadeva, (the s^raddha on) the day of death (i.e. on the anniversary of 
a person’s death ), the Mahalaya^ ( shMdlia ) rite, as also dars'as^rdddha 
should be performed separately when( the sons ) reside in different districts. 

qnalifiGS the word yajnan. If it were taken as a tadgunasamvijnaiia, the result would be 
that vagyajna would be included in the words caUtro yajfum ( as clothes also come along 
with the man when we saj^ citravdsasam dnaya ). That verse sa^^s ‘ one alone may iperform 
the four sacrifices ’ &e. In all five yajnas are enumerated in Manu and others. If one 
says ‘four yajnas should be performed/ then naturally the first four (of which vagyajna is the 
first ) in the list of five will ordinarily ba understood, no special reason being mentioned why 
the first should be omitted. That being the case the word ‘ vagjajnapurvakan ’ becomes 
superfluous, the words caturo yajiian being sufficient to convey the sense intended. Therefore 
vagyaj'napurvakan should bo taken aa atadgnnasamvijndna). In that case the meaning would 
be ‘ one alone should pei form the four yajnas preceded by vagyajila * ( i. e. all yajnas except 
vagyajiia, just as cows do not come along when we bring cHragu)* This interpretation leads 
to a reasonable view, viz, it leaves liberty to all members of a joint or reunited family to 
engage in vagyaj'na separately and only the head is to perform the other four yajnas. The Veda 
calls upon ail, whether joint or not, to study the Veda. If only one member were to perform 
vagyajiia ( as would be the meaning with ) this vedic injunction would 

be sot at naught. ISTil, relies on rlaimini. X. 5. 1-6 for the proposition that in the absence of a 
special reason, the first items in a series are to be taken ( and not the last &c. ), Vide notes 
to V. M. pp. 227-229. 

1. This is a work on dedra, sarhskMra, clana and srdddha by XfSrayana, who 
seems to be different from Narayanabhatta, the grandfather of Nil, The author fioun.shed 
between 1400 and 1600 A. D. 

2. Mahalaya s'raddhas were prescribed to be performed in the dark half of Bhadra- 
pada from the first tithi to amavasya. or from the 6th, 6th, 10th or 11th tithi to ama- 
vasya, or at least on one day in that fortnight. Vide notes to V, M. p, 230. 

' ^ F. 134 (text). 
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these also, according to some, are applicable to re-united ( coparceners ) 

residing in different distriotis. But these texts are, in reality, without autho- 
rity* Or the texts, might have been composed by some one.based,^ on reason- 
ing such as the iVjllowing : When the place, the time and the agents are the 
same a single performance ( of religious rites ) follows from the reasoned con- 
dusioii (of the nnmamsd); while a single performance even when the agents 
are different may be ordained ( as above by Narada ) in express words, but 
in case the districts are different, s^’addhas and the like are to be performed 
separately ( even by undivided members ) as there is (on this point) absence 
of a reasoned mnnaihsa conclusion and of an express text- This is ( in brief ) 
.the. idea. ' ' ' . ' 

Narada ( p. 199 vv* 38-4:0 ) mentions other signs also of division- 

It is (ordy) divided brothers and not undivided ones that can become in re- 
spect of oacli other witnesses or sureties or can give a debt or take back a debt 
( from each other )• ^fEeceiving and paying back a debt, the acceptance of 
beasts (kine &c.), of food, of houses and fields, must be regarded as separate 
in the case of those who ‘are divided, as also documents, inco,m 0 (by way of 
interest ) and expenditure. People should regard them to be divided, even 
tliough there be no writing, in whose case these transactions are entered 
into openly \vith their co-heirs. 

Dana (giving) md gnahana (taking back) have reference ( in the first 
verse ) to debts ; the same ddna and gnahana are repeated in the second 
verse for the sake of clearness. The meaning is : the acceptance ( by way of 
a gift ) of beasts and the rest produces ( separate ) ownership in the case of 
divided members wdien it is effected by each separately / w^hile in the case of 
undivided members, it ( acceptance ) when effected by one member produces 
ownership even in the others. (The word ) dana-dharma'^ means ‘ a deed 
and the like ’ ; dgama means ‘ addition of interest ( Jcald ) to the principal ^ 
Brlmspafci ( 384 v. 92 ) says : 

Those who have their income, expenditure and mortgage dealings sepa- 
rate and who enter with each other into transactions of money lending and 
trade, are beyond doubt divided. 

Vanikpaiham means the ‘business of a trader’. Yajnyavalkya (lI-52) says s 

Among brothers, between husband and wife and between father and son, 
the relationship of being a surety, or of debtor and creditor, or of being 
witnesses has not been declared ( in the texts ) when they are undivided. 

In the absence of indicia { ol division ), ordeals ( are to be re- 

sorted to ), since the same author ( Yaij JI.22 ) has declared : 

In the absence of ( any one of ) these (human means of proof), one out 
of the divine ( means of proof, ordeals &c, ) is ordained. 


1. This word may mean * gifts and othor religious or charitable acts \ 
P. 135 ( text ). 
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As regards wiiaij Yrddha-Yajnavalkya says ■ 

111' case of a. doubf} regarding the status of separation, the establisliioenfc 
of it , is, to. be .made by means of ( the testimony of ) kin.sm 8 n, •witnesses a.nd 
by means of documents ; there is no divine proof ( in this matter ) 
that has reference to cases where there exist other signs ( of separation )» If 
the doubt as to whether (certain persons) are divided or undivided cannot 
be removed by any means, Manu declares that a fresh partition should be 
made : 

When'^' there is a doubt as to whether coheirs are separate among them- 
selves, a fresh partition should be made (by them), even though they might 
be residing in separate places. 

Narada ( pp.l99-‘-200 vv. 42-43 ) mentions the duties of separated { co- 
parceners ) : 

Where many persons sprung from one ( person or family ) perform tlieir 
dharmas (religious duties) and worldly transactions separately and are sepa- 
rately possessed of means (such as household utensils) for performing vari- 
ous acts and do not consult ( each other ) in their transactions, if they 
of their own accord make a gift or sell, they may do all that as they please; 
for they are masters of their own wealth. 

DhotVindh QjTe the five ( daily ) mahayajnas and the rest that are pres- 
cribed by injunctive texts ; hriydh means worldly acts such as trade and the 
like ; Jcarmagundh are means of ( performing ) acts such as household uten- 
sils; by separateness in these partition is indicated. The meaning is that those 
who are separated may make a gift, sale or the like even without each other’s 
consent. As to what Brhaspati ( p. 384 v. 93 ) says • 

Coheirs, whether divided or undivided, are alike in respect of immoveable 
property, since one (coheir among many) is not master in all cases to make 
a gift, mortgage or sale. 

that text, according to Madana, is meant to negative the right to give away (or 
sell &c ) without the consent ( of other coheirs ), the crops and the like pro- 
duced in fields that are left undivided, even though the coheirs may be divided 
as regards the moveable portion ( of the joint family property ); while that 
text, according to VijnanesVara and others, is meant to facilitate transactions 
with the consent of divided coparceners in order that doubts as to whether 
(coheirs) are divided or undivided may be dispelled.^ The same author (Brha- 
spati p. 384 V. 95) says about one who having first separated at his own desire 
raises a dispute ( about the fact of his separation ): 

He,1[ who, having separated by his own wish, again disputes (the fact of 
separation ), should be made by the king to abide by his share ( already 
allotted ) and should be punished, since he is guilty of ( vexatious ) obsti- 
nacy. Anubandhah means * obstinacy. 


1. Nilakantha seems to favour the latter view, 
P. 136 ( text ), ^ P, 137 ( text^. 
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(rf taking (i.e. secceediag to) saprati 
Jbaadha daya ( oktriicted leritage ). 

On tiliis point YaiSayalkya ( II, 135 “136 ) declares the order of succes" 
sion to the wealth of one who ( died ) separated^ and not re-united : 

The wife, the daughters also> the parents, the brothers, their mns, gotrajas 
( agnatic Idnsmen ), bandku ( a cognate ), a pupil, a fellow-student"— of 
these, on failure of (each) preceding, the next following is entitled to take the 
wealth of one who has gone to heaven ( i. e. who is dead ) and leaves no 
male issue. This rule applies to all the varnas ( the four principal castes )? 

The wife, if faithful to her husband, takes ( her desceased husband’s ) 
wealth, but not if she is unfaithful, since Katyayana says : 

The wife, who is faithful (to her husband), is entitled to take the wealth 
of her ( deceased ) husband 
and since Harlta ( Laghu Harita 67 ) says: 

If a woman becoming a widow w^hen young, is head-strong, maintenance 
( and not the estate oi her husband ) should then be given to her for the 
passing ( i. e. for the support ) of her life. 

Prajapati says “ 

A chaste woman, if she die ( before her husband ), takes away his 
agnihotra^ and her husband’s estate, if the husband die (before her). This 
is the ancient rule. 

Agnihotrani means ‘the consecrated fireshThe same author ( Prajapati ) 

says : 

Having taken all his ( husband’s) moveables and immoveables, (such as) 
inferior metals, gold liquids ( oil, ghee ), clothes, she should cause his 

1. In Bmna-ppa \\ Sitliam'inal 2 Mad. 182 { F. B. ) a divided son was preferred as 
an heir to the widow of the deceased; vide p. 185 for reference to V. M. 

2. These versos of Yaj. arc translated in many cases. Vide LalUibhai'^, Mankore- 
hai 2 Bom. 388 at p. 416 and 20 Mad. 207 at p. 218. 

3. The word JmrkaM is explained by the Mit. as Vsuspected of incontinence *. It 

probably means * when she loads a wild dissolute life ’ and not the restrained and dignified 
life enjoined upon widows in ancient works. In Valu y. Ganga 7 Bom. 84 this passage 
of KSrita is referred to ( at p. 88 ) and it is said ‘ It is plain that the authors of the Mit. 
and the Mayukha regarded the above text of Harlta as exclusively intended to qualify the 
right of the widow to inherit her husband’s property * and a doubt Is expressed whether 
the text applies to maintenance. In Gangadhar y> 86 Bom. 138 it was held that a 

%^idow was hot disqualified from inheriting the property of her husband on the ground of 
her uncl^stity during her husband’s lifetime, if it is condoned by him. This last was 
followed in JRadhe Lai v. Bhawani Ba^n 40 AIL 178. Vide as to effect of unchastity 
on a widow’s right of maintenance, Kisanji v, Lakshmi 33 Bom. L. R. 610 where 
most of the cases on the subject are collected and where it was held that unohastity would 
disentitle a widow from recovering maintenance, even if it be claimable under an 
agreement. 

4. i. e. she w-as cremated with the sacred fires kindled by him. Compare Yaj. I. 49 and 
the Mit, thereon. 
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.roontiily, six-monfchly and yealy s^raddhas to be perforin ed^. Sbo'*' should 
honour witli ‘oblations and fwtm ( charitable gifts ) her litisbancVs paternal 
. uncle,;',preceptor, daughter’s son, sister’s son, maternal, uncle, and also old 
persons,, guests, and .women ( either born in the husband’s family or .depen" 
■p'dent on him 

means ^ tin, lead and the like’ {base metals). As to what 
Brhaspati ( p, 378 vv. 53-54 ) says • 

Whatever property of various kinds such as pledges and the like that 
belongs to a person after partition, his wife, on his death, shall get it with 
the exception of immoveables. The wife, even if virtuous and even if a 
share were alioted ( i. e. even if her husband was alloted a share on a 
iwtition ), is not entitled to immoveable property 

that, according to Smrticandrika, refers to a wife having no daughter (even), 
since a wife who has a daughter takes even immoveable lU’operty ; while, 
according to Madhava, that text is meant to forbid the sale &c. of immove- 
able property (by a widow) without the consent of (her husband’s) kinsmen.^ 


1. The abdika s'raddha is the one performed on the anniversary of the day of death. 
The monthly sradriJAns are twelve, performed every month on the day of death and the 
six monthly s'raddhas are two. Apararka, Bayabhaga and some others read ‘ sanmasa- 
dikam ’ and explain that a widow could not perform the parvana s'raddha and so that 
text specifies the monthly and six-monthly sraddhas. The word adi refers to the 
sbaddha on the 11 th day after death, the sapindikarana & 0 , This verse is referred to in 
LaMuhhai w Mankorehai 2 Bom. 388 at p. 4:20 Bind in Stindarji v. Dahihai 29 Bom, 
316 atp. 319.. ■ 

2. This view of Madhava is more reasonable and has been universally aeeapted by the 
British Indian Courts, which hold that a widow cannot alienate her husband’s immoveable 
property except fo r legal necessity or without the consent of those who are her husband’s 
presumptive heirs after her death. As regards movables a v^idow succeeding as heir has 
larger powers of disposition during her lifetime than over immoveable property (vide 
Daniodar v, Purmanmtdas 7 Bom. 155 at p. 163 ) but she cannot dispose of them by will 
{ Ska Chimanlal V* Doshi 28 Bom. 453 ); Gadadhar Bliat v. Chandrabhagahai 17 
Bom. 690 ( F. B. ), where on p, 710 reference is made to the passages of the Ma} iiklia about 
the wife. In Giminath v. Krhhnagi 4 Bom. 462 it was held that even if the husband was 
separate and died sonless, his widow in the absence of special circumstances would have no 
power to make an absolute alienation of the husband’s estate. The consent of the reversionary 
heirs may validate an alienation by a Hindu widows since it offers presumptive evidenco of 
the justifiability of the alienation, but in the earlier cases like Varjivan v. Ghclji 5 Bom. 563 
at p. 571 the consent of a female reversionary heir like the daughter was thought t.o be insii- 
fiicient. However in later cases it has been held that it does not matter whether the consontiiig 
reversioner is a male or a female; vide Akkava v- Sayadkhan 5l Bom. 475 F. B.^^(=29 Bom. 
L. R. 386 ). In the case of a gift by a widow consented to by dr*' reversioner 
it has been held that it would be binding on the reversioner on the principle 
of election to hold the alienation good. Vide Basappa v. Fakirappa 46 Bom. 292, 
Bangasami V, Fachiappa 45 I. A, 72. The text of Katyayana ‘when the hu*sband is 
dead ’ is quoted in Narasimha v. Ve^nkatadri p Mad. 290 at p. 292 and it was held that 
restriction on the widow’s power ai)plies to both movables and immovables. This text is 
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As to whafc Kafcyayana says 2 

When the linsbancl is dead, (his widow ) preser?iiig ( fche honour of) 
the family should gefe (i. Sv succeed to) the share of her husband as long as 
she lives ; she has no power ( over it ) as regards gift, mortgage or sale. 

that text ref eres to a prohibition of gift and the like intended for bards 
( baiidl ), panegyrists (carana)^ and the like ; but gifts for unseen ( i. e. religi- 
ous or spiritual ) purposes and mortgages and the like conducive to those 
(purposes) do of course exist ( i. e. can be legally made by the widow out 
of her husband’s property ), on account of the text already quoted ‘ immovea- 
ble and moveable &c. and on account of the text of Katyayana 

( A widow ) engrossed in ( vows or observances ) and fasts, 

firmly abiding by ( the vow of ) celibacy, and constantly engaged in re- 
straint ( of senses ) and making gifts, would go to heaven, even though she 
be without a son. 

As regards what the same author (Katyayana) says ^ 

Heiiiess^ property goes to the king, after setting aside ( some wealth ) 
for the women the servants and for the s'Tcfddhas ( of the deceased ) ; 


also held to include both movables and immovables in Bhugiomideen v. Mynabaee 11 ]\foa. 
I. A. 487 at p. 511. In Fandhdrinath Govind 3*2 Bom. 59 at p. 70 this verso of. 
Katyayana is quoted and it was held that a Hindu widow is not competent under the Mita- 
ksara to make a gift of movables inherited from her husband. In FanacJiand v. Manoharlal 
42 Bom. 136 at p. 143, this verse of Kat. and the next * the widow engrossed &c. ’ are 
quoted and it is held that these two verses do not give an unrestricted authority to the 
widow to make gifts even for the spiritual welfare of her husband and a gift of 4thsof the 
husband’s property for religious purposes was held to be not valid. Vide 41 AU.130 at p.l45 
affirmed by P. 0- in 44 All. 603, 

1. ^lie widow has very large powers of disposition ‘ for religious and charitable pur- 
poses and those which are supposed to conduce to the spiritual welfare of her husband ’ as said 
in 8 Moore’s Indian Appeals p, 29. Vide BhagiraiJiihai v. Kahnujirao 11 Bom. 285 P. B. at 
p. 309 for reference to V. M., Chimnajl v. Dinkar 11 Bom. 320,324. ‘ The Vyavahara- 

inayukha allows the alienation of the estate by a widow for pious purposes of which none 
can be more sacred in her erase than the payment of her husband’s debt’ ( even debts baaTcd 
by limitation may be paid ); 9 Lahore ZB5; Sa7'dar Singh s, Ktinj Bihari 49 I.A, 383 ( where 
two sots of religous acts are distinguished viz. obsequies of the deceased and other pious 
observances }. Such religious purposes include pilgrimage by widow for her husband’s benefit 
{ fktnpat V. Tukaram 36 Bom. 88 ), small gifts to priests at holy places ( 46 All. 533 ) 

2* These verses of Kat. and Narada and the comments of the Mayukha on the whole of 
this page ( text. 130 ) arc elaborately examined in Samiribai v. Laxmihai 2 Bom. 573 (P.B.) 
at pp. 608--09 and It is said (at p.611) ‘This examination of the Mayukha lends no support to 
a widow seeking a pecuniary allowance by way of maintenance from the separated brother of 
her husband, whethsr possessed or unpossessed of family estate.’ In Yeshvantrao v. Kashibai 
12 Bom. 26 the texts of Kat. and Nar. are referred to and it is said that though texts speak of 
only ‘ women ’ commentators and judicial authorities have included concubines therein and 
that a concubine’s continued continence is a, condition precedent to her claiming mainten- 
ance. Vide Vandravandas v. Yamuna (1875)^.1. p.l48 ( = 12 Bom, H. C, R.229), Ningareddt 
[ text) 
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^ fche wea-Uh of an ( heiiiess )■ s^rotriya ( brahma na learned in the Vedas) 

should be bestowed on ( other ) sVo^ri2/aa 

and as to what Narad a ( p. 202 Vv 52 ) says; 

Except in the case of ( an heiriess ) ^ brahniana the king, who is intent 
on ( observance of ) law, should provide maintenance for the women of 
him ( whose wealth escheats to the king for want of heirs ), This is de- 
clared to be the rule about ( taking ) the heritage 
these texts refer to women guarded as concubines, since the word pcdm 
( legally married wife ) is not employed therein. As to what Narada ( pp. 
195— 196 vv, 25--26 ) says: 

If among brothers anyone dies without issue or becomes an ascetic ( a 
sannydsin), the remaining brothers should divide his estate, except the 
sPndhana (of his wife). And they should provide maintenance for his 
wives till the end of their lives, provided they preserve ( unsullied) the 
bed of their husband. But if they be otherwise ( i. e* if they are un- 
chaste), they ( the brothers ) should cut off ( their maintenance ) ^ 


Y, Lakshmaioa Bom. 163 ( = 3 Bom. L.R. 647 ) whore 3 fc was held that the concubine 
has no logal right againsb her paramour during his lifetime, but on his death she has a legal 
right for maintenance against the heir if she continued to be a concubine up to the death of 
the paramour aud was continent afterwards. This decision was approved of in Bai Nagtibdi 
V. Bai Monghihai 50 Bom. 604 ( = 53 I, A. 153 ), which overruled the definition of ‘ avaruddha 
strl ’ given in 47 Bom. 401 at p. 410-11, In 50 Bom. 601 at p. 612, the Mayukha is quoted 
and it is held that it is not a condition that she should have resided in the same house with 
the deceased together with his wife and regular family. In Anandibai y, Ohandrahai 48 
Bom. 203 it was held that a kept woman whose husband is alive cannot be treated as an 
* avaruddha sfcrl ’ entitled to maintenance on the death of the imramour. 

1. Vida Manii 9. 189 and Baud. Dh. S. I. 5. 102 about the property of an heirless 
brahmana. These texts employ the words yo^iti sin- and not the word patni. When a man 
dies leaving a patm, his wealth is nob heirloss and cannot) escheat to the king. Hence 
these texts in allowing the king to take after providing for women must be interpreted as 
referring to concubines in the words ‘ yosit ’ &c. This dictum about the wealth of an 
heirless learned brahmana is not respected in modern times. Vide Collector of Masulipatam 
V. Cavaly Uentoa 8 Moore’s Indian Appeals 500 at p. 627. 

2. This text of Narada is quoted iu 2 Bom 494 at p. 512 n. 1 and in Bhikahai v. Ilariha 
49 Bom. 459 at p. 463 and in Satyabhama Y. Keskavacharya 32 Mad. 658 at p. - 660 
( where a widow who had made an agreement for maintenance with her husband’s brother, 
then led an immoral life but subsequently repented and brought a suit, it was held that she 
lost her rights to the rate fixed in the agreement but was entitled to claim a starving mainte- 
nance ), Valu Y. Ucxnpa 7 Bom. 84 at p. 89 and Vishnu v. 3fanjamina 9 Bom, 108 at 
p. 110. The last two cases hold that a i widow may forfeit her right of maintenance by 
subsequent iincliastity. But Yid.^ Monir am y. Keri KoUtani 7 I. A. 115 at p. 147 and 
2 All. 150 ( B. B. ) where it was held that^subsoquent unchastity does not cause forfeiture 
of a widow’s right as heir. In Valti y. Gajiga 7 Bom. Si sit p. 89 it was said that the 
texts draw no distinction between maintenance of a widow in a joint family and bare 
maintenance, except in the case of an adulterous wife and mother, for >yhom there are 
.'Special texts.' ■ ■■■■ 

V. M. 20 
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thafe text refers, according tio Madana, fco the wives of one who dies nnclivided 
or re-miited, since it occurs when it ( re-union) is the topic of discussion. 
Katyayana says : 

If the husband is gone to heaven ( i. e. is dead ), his is entitled to 
food and raiment ; she obtains, when he dies undivided, his share of the 
wealth till her death 

The word mibhakta ( undivided ) is illustrative ( and so inclusive ) of 
the re-united also ; the word ‘ tu ’ ( but ) is used in the sense of ‘ or 
Therefore there are two propositions (in this verse), out of which the latter 
refers to the wife and the former to kept vpomenh this is the view of 
Madana. The basis ( the reason ) of this statement ( of the law ) requires 
consideration ( i. e. this statement of the law is not quite correct). The 
same author ( Katyayana ), however, makes a correct statement (of the law): 
the wdfe ) being engrossed in serving the eiders, is entitled to enjoy 
the share assigned ; but if she does not serve ( the elders ), only food and 
raiment should be provided for her. 

Guru means ‘ father-in-law and the rest ’ ( the other elders ). The 
meaning is that ( the widow of a deceased member in a joint family ) takes 
a share at the pleasure of the gurus ( elders ), but otherwise only food and 
raiment. The same author ( Katyayana ) says v 

( a widow ) ^ who does acts injurious ( to the family ), who is immo- 
dest, who destroys the wealth ( of the husband ) and who is addicted to 
unchastity, is not entitled to the wealth. 

As for the text (Manu 11. 188): 

this same^ procedure should be followed also in the cage of fallen women; 
food and raiment should be given to them and they should reside near the 
house 

it, according to respectable wndters, refers to the husband (when he is living). 
Evam vidhiwti means ‘ ( the procedure) viz. deserting the fallen ( degraded) ’. 

Even to a widow who is suspected of incontinence, only maintenance 
( is to be given ) since Htota says; 

If a woman becoming a widow (vide above p. 150). (as said) 

in the Mitaksara means ‘ suspected of incontinence ’. 

1, This verse is quoted iu Lakshman v* Batijahhamahai 2 Bom- 494 at p. 511 and in 
Savitfihai v. Lajcmibai 2 Bom. 573 f F. B. ) at p. 582. 

2. This verse is quoted in MusainmCLt Oanga v. Ghasita 1 All. 46 ( F. B. ) 

: ,afe p. 48. 

8. This verse is quoted in Bhiktibai ^* Mariha 49 Bom. 459 at p. 468. Manu in 
the preceding verses ( 11. 182 and 184 ) laid down that kinsmen should treat a man guilty 
of a mahaiMakcL as dead, should oSer water to Mm as they do to a dead man, should stop 
all intercourse with him (viz, speaking, inviting, sitfcting in his company ) and should not 
give him the heritage. 

* P. 140 ( text ). 
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Therefore^ ifc is esfeablislied (by felie foregoing clisciissioii) fcliat a. lawfully 
wedded wife, who restrains { her senses), is entitled to take ( lier .deceased 
husband's. ) property. But if there be more than onedhey will take it after 
dividing ( equally among themselves ). 

In default of her ( i. e. of the widow ), the daughter^ ( takes the 
estate of the deceased ). Hence Mann (IX. 130 ) sa^^s* 

son ( of a man ) is like the man himself and the daughter is equal 
to the son. How can another inherit the estate ( of a deceased person ) 
when she ( the daughter ), who is his self ( as it were ), is living ? 

If there be more daughters than one, they should divide and take the 
estate* Among them also, if one is married and the other is unmarried, then 
only the unmarried one (takes the estate), by reason of the words of 
Katyayana : 

A wife who is chaste takes the wealth of her husband ; in default of 
her, the daughter ( takes ) if she be unmarried. 

Among married ( daughters ), if one is rich and the other is indigent, 
then only the indigent daughter gets ( the estate ), on account of the dictum 
of Gautama ( Dh. S. 28. 22) * stridhana { woman’s peculiar property ) goes 
to the daughters, unmarried and unprovided^ for ApTaiisthiici means 
^ devoid of wealth Those who are well-versed in the tradition ( of law )^ 


1. This paragraph is quoted in Jffari y. Yitai 31 Bom. 560 at p. 564. 

2. The whole section about the daughter is quoted in 46 All 192 ai p. 196. ‘ Daughter' 

means ‘ legitimate daughter Vide Meeyial^shi v. Mad. 144. In v. 

liudrava 4 Bom. 104, it was held that a daughter was not debarred from inheriting to her 
father by reason of unchasfcity. At p. Ill reference was made to the entire silence of the Mit. 
and the May ukha about the chastity of daughters when both are very partieular about cha- 
stity in widows and at p. 114 the passages of Manu and Katyayana and Mayukha's remarks 
thereon are quoted. This case was approved of in TaniY. Krishna 31 Bom. 495 and followed 
in. Kojiijadn v. Lakshmi 5 Mad'. 149. Several daughters succeed as tenants-in-common and in 
Bombay take absolute estates which they can dispose of even by will. Vide Bahaji v. Balaji 5 
Bom. GGO, Bulakhidas v. Kcshavlal 6 Bom. 85 ( where the verse of Manu and the words ' If 

there be more take the estate ’ are quoted. BhagirafMbai v. Kahiujirao 11 

Bom. 285 (F.B.), Yithapya v- Bavitri M Bom, 510 ( = 12 Bom* D. E. 487 ), Balvantrao v. 
Bajirao 47 I. A. 213 at p. 223 ( = 22 Bom. L. E. 1070). But in all other provinces daughters 
take only life estates. Vide 47 I. A. 213 at p. 221 ( in which the difference between the Bom- 
bay view and the view of the other courts is explained as due to the dominating inhuence of 
the May ukha in the former. ) 

3. The word ‘ unprovided for ’ is used in contradistinction to ‘ enriched as was held 
in 4 All. 243 and 47 All. 403, in both of which it was further held that the source of the pro- 
vision is immaterial. The text of Gautama and the May ukha thereon are referred to in Jam- 
nabai v. Khimji 14 Bom. 1 at p. 13, In Totawa y, Basatoa 23 Bom. 229 it was said that the 
courts ought not to go minutely into the question of the poverty of daughters, yet where the 
difference in wealth is marked, the whole property passes to the poorest daughter. In Mithila 
there is no distinction between rich and poor daughters and in Bengal under Dayabhaga the 
criterion is the actual or potential capacity of having male issue. 

4. Nil. has in mind Vijnanes'vara, who propounds this view in the Mit. 

P. 141 ( text ). 



m: VYAVAhIeAMAYUKHA [S9S?801.26 

say fcliati the word ( in Gaufcama’s eexfe ) is iilusliraMve of ( and so inclu-* 
sive of ) Jjhe father also. 

In default of the daughter, the daughter’s son ( takes the wealth ) 
since Visnu says • ^ 

When there is no continuance of the line ( of a man ) tlirough son or 
grandson, the daughter’s sons obtain the estate. In regard to the offering 
of obsequial rites to ancestors daughter’s sons are regarded as son’s sons. 

In default of daughter’s son, the father ( succeeds ) and in default of 
him the mother^ xind so Katyayana says: 

Of him who is sonless ( and dies ) the widow born of a good family 
( who is chaste ), also daughters, in default of them, the father, the 
mother, the brother, ( brother’s ) sons are declared (to be heirs in order). ^ 

"^x\nd Yisnu ( Dh.^ S» 17. 4-11 ) says ‘wealth of the sonless goes to bis 
wife; in default of her, to the daughter; in default of her, to the 

daughter’s son/ in default of him to the father; in default of him 

to the motheiS in default of her to the brother; in default of him 

to the brother's son ; in default of him, to the sakulyas ( agnatic kinsmen ).’ 
As for what Vijnanes''vara says, viz. that first the mother succeeds to the 

estate ( of her deceased son ) and then the father on the ground that in the 
clause expanding ( the word pitarau^ ) which conveys its sense the word 
mdtr { mother ) occurs first, though in pitarau^ ( an instance, of ) an 
s'esa which is an exception to Dvandva ( compounds in general ) no ( par- 
ticular ) order is perceptible, and on the ground of following the order ( of the 
words) in the dvandva {have mdidpitamu) to which (the ekas'em jyitarau) , 
is an exception and on the ground that the father is common to other sons 
( from other wives ) while the mother is not, that is refuted by the very 
fact of its being in conflict with these texts ( of Yisnu and Katyayana); 
and ( that opinion is also refuted by this viz. ) there is no authority for 
(saying that ) the word does (must) occur first in the clause of expanding 
( the word pUarau ), for { saying that ) elms'' esa is an exception to ( the 
ordinary ) dvaudva, since it ( ^kas'esa pitavau ) is allowed optionally with 

1. This does not occur in the printed Yisnu Bh. S. but compare Yisnu I)h. S, 15.47 and 
Manu 9.136. 

2. This passage is quoted in Advyappa v. Budrava 4 Bom. 104 at p. 114. 

3. This is attributed to Brhad-Yisnu by the Mit., Yir. and other works and to 
Yrddha-Yisnu by the Paras'aramadhavlya. The readings of this passage as quoted in the 
geverai works differ considerably. The printed Yisnu reads as in the text, but omits the 
sutra about ths daughter’s son. The Yitadaratnakara and Yivadacintamani read ‘ tada- 
bhave matrgami tadabhave pitrgami, * 

P,142(text). 
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tjhe ( regular ) dmndva ( mdtapiiarau ) and for saying fcliaf; being coromon 
ancl.nofj being common are factjorslhafe determine the order ( of succession f. 

In, default of the mother, the full brother ( succeeds ) ; ,in default of 
him (1,. 8 . the. Mi brother \ his son (succeeds ), ■ As for what VijnS’^ 
nesA'ara and others sa^^ ‘ in default of full brother^ half brothers ( i. e. born 
of a different mother ) succeed and in default of them ( half brothers ), the 


The whole of this section on the rights of father and mother is quoted in 
Balkrhhiia v. Lakshman 14 Bom. 605 at pp. 609-610 ( in which being 'a case from 
Ratnagiri the mother was preferred to the father ), 'The father is preferred to 
the mother as an heir in Gujrat, in the Bombay Island and northern Konkan 
where the Mayukha is the paramount authority, -while in the rest of the Bombay 
Presidency the mother is the preferable heir. Vide Khodabhai v. Bakadar Bala ^ Bom. 
541. An adoptive mother succeeds in preference to the adox^tive father in the Bombay 
Presidency wherever Mit. is supreme ; Anandi v. Hari 33 Bom. 404. Step-mother is not 
included in the word ‘mother' ; yide Kesserhai v. Valah 4 Bom. 188. A remarried 
woman can succeed to her son by her first husband if the son dies after remarriage; 
Basappa v. Bayam 29 Bom. 91 ( F. B. ). Mother’s nnohastity does not debar her from 
succeeding; Kojiyadii v. Lakshmi 5 Mad. 149 and Vedammal v. Yedanayacja 31 Mad. 100 
but vide Bamnath Diirga 4: \Gdl, 550. This passage is an excellent example of 
the brevity and vigour of Nllakantha’s style. Nil. first condenses the remarks of the Mit. 
and then refutes its reasoning. Panini ( II. 2. 29 ) lays down that several words may bo 
compounded when they are together emjployed in the sense of ‘ ca ’ ( and ) and would be 
in the same case ( when separately employed ). Such a compound is called dva%dva ; 
matapita7'au is an example of it. Two other sutras (Panini I. 2. 64 and 67) lay down that 
when several individuals of the same kind (sarupa) are grouped together in the same case 
relation, only one of them is retained and if the two individuals are male and female, the 
male is retained. Pitarau is an example oiekas^esa (lit. where only one out of several is left). 
The general rule about dimidm compounds is that all the several words forming it are 
retained, while in such as 6/iraj5tz.mw, ouiy one word is present and the 

other { mats, svasa ) is suppressed. Prom this point of view ekaiesa may be said to be an 
exception to dv andv a. Such componnds are very limited in number. The reasons which 
Mit. puts forward in x^referring the mother to the father are three, (1) even in expanding 
the ekas'esa the word matr occurs first {^nata ca pita ca pitarau ) \ ( 2 ) in the 

regular dvandva form matapitarau, the word matr comes first; (3) the father may 
have several wives from whom he may have several sons i. e. the father is common to 
several sons whose mothers are different, while the mother is not so, Nil. first of all says 
that the view of the Mit. preferring the mother is opposed to the dicta of ancient sages 
like Visnu and Katyayana. Then he examines seriatim the reasons assigned by the Mit, He 
first denies that the ekas'esa is an exception to the dva'adva. According to the Siddh- 
antakaumudi, both Ekasesa and Bamdsa are two out of ^YQrrUis. Besides when a certain 
thing is stated to be an exception’the results stated as the rule do not follow at all. But pitarau 
is only an optional form, as we hsiNQ mutdpHarau also. So Nil. is - right in saying that the 
being optionally allowed ^itloLmMapitarau lQ not an excexetion. Nil. asserts 
that there is no authority for saying that in expanding the word pilar au or in dissolving the 
compound the word comes first. This is an over-statement on the part of 

Nil. Though Panini does not say that mMr must come first, yet the Krdika and other gram- 
matical authorities have always for ages dissolved the compound as *7nTitU capita caA Nil. 
is also right in denying that being common to the son with other sons from other wives is a 
ground for postiDoniiig the father. This argument of the Mit. is extremely sx^ccious. Vide 
notes to Y, M. pp. 241 — 244, 
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sons of full brofchers ( succeed ) this is nofc correct;, since ( on this view ) 
there will be contradiction in taking the word ( in Ysljnavalkya’s verse ) 

as used in two functions, vk. in the primary ( function or sense ) with 
regard to the full brother and in the figurative sense with regard to the half 
brother.’^ Some, however, say that in the word bhratarah ( of Xaj, ) there is 
ehmesa of dissimilar things as expressed in the ( expanded ) form 
brothers and sisters are ( designated ) bhratarah ' on account of the rule 
( of Pardni I. 2- 68 ) ‘ the words bhrdtf and pidra may be compounded 
( respectively ) with s?;asrand duhitr to form an ekas^esa ’ and hence 
on failure of brothers, sisters (succeed ). Tins (view) is incorrect, 
eince there is no authority for taking the word ‘ bhratarah ' (in Yaj. ) as 
an of disimilar objects.^ 

The sons of brothers^ also, even if at the time of the death of their paternal 


1. The rule of mlmamsa is that the same word in a sentence must have only one sense. 
Vide above p- text 92 and tr. p. 83n. 3 Yaj. uses the word ‘ bhratarah *• If that word 
primarily means ‘ full brother ’, tbe sense of ‘half brother ’ can be ascribed to it only in a 
secondary (gaimt v|-tti) sense. The Mit, includes both full and half brothers imdet hhrMarah , 
Nil. says that thereby the Mit. runs counter to a well-known mlmamsa doctrine. Yide 
above p. 121?z. 1 for s'akti meaning the primary function of a word. An obvious reply to 
Nllakautha’s criticism is that the word hlirafr simply means ‘ brother ' { whether full or half 
is not expressed ), that the Mit. prefers the full brother to the half brother because the former 
has more particles of the bodies of the parents than the latter and so has greater propinquity 
and that if hhratr primarily meant full brother ( as Nil. insists }, Yaj. should have used (in 
11.138 ) the word hhratr alone and not nodara as he does. 

In Ekoba v. Kashiram 46 Bom. 716 ( where a man died leaving his half brother by the 
same father and a half brother by the same mother who had remarried ) it was held that the 
half brother by the same father was entitled to succeed and that there is no provision in the 
!Mit. or elsewhere for the sons born of the same mother after her remarriage being treated as 
brothers born of the same womb for the purpose of inheritance so as to be included in the 
meaning of the word ‘ bhrataralr ' used in the texts. But Nanda Paudita in his Yaijayantl 
does speak of a half brother born of the sam.”- mother but of a different father as an heir. Yide 
Narayan y. Lainnan^Baji I. L. R. .51 Bom. 784 at p. 793 where references are given. 

2. In Midji v. Cursandas^A Bom. 563 at pj). 568-69 the passage from ‘some however say' 
to the end of the section on sister is quoted. Ordinarily ‘ bhratarah ' would mean ‘ brothers 
simply and not ‘ brothers and sisters There is nothing in the context in which the verse 
of Yaj. occurs to show that ‘ bhratarah is to be taken in this somewhat unusual sense. An 
ckas'esa may be either of similar objects or of dissimilar objects. The dual or plural form 
of a word is the okas'esi of similar objects and the dual or plural forms of only a few words 
like hhratarau or bhratarah are sometimes used as ehaseBa of dissimilar objects. The Smr- 
ticandrika also criticises this view following a blidsyakara oi Ap. Bh. S. Yide notes to Y. M. 
p. 246. The Balambhatti (which is later than the Mayukha ) held this view, but its doct- 
rine has not been accepted in the Bombay Presidency and the sister succeeds only as gotraja. 
Yide Midji v. Cursandas 24 Bom, 563, 679 ( =2 Bom. L. R.721 ) 

3. This passage of the text is obviously suggested by the very similar words of the Mit, 
viz. “ when the brothers of a sonless man all take an interest in his estate after his death, but 
before the actual partition of the estate of the deceased one of the brothers dies, then the sons 
of the brother ( who died after taking an interest ) are entitled to a share through their father 
and when a partition of the estate is fco be made, it is proper to resort to the rule ‘ allotments 
of shares is according to the fathers This contemplates a case like the following ; A dies 
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BBOTHERS’ SON AS HEIR 

.uncle liiey : liad: M with' the wealth ( of the deceased iiiiele ) 

'because their father was then . alive, are entitled to , take 1)3^ partition with 
their other paternal uncles the share of 'their father ( in the deceased uncle’s 
estate ) according to the rule ( Yaj. II. 120 ) ‘ among ( claimants ) sprung 
from different fathers the allotment of shares is according to the fathers. 

In default of the brother’s son,* the goiTaja^ sapindus ( succeed )« 


leaving B, 0, D his brothers as his nearest heirs; but before the estate of A is actually divided 
B dies leaving two sons E and P. Here E and P have no right. to the property of A at his 
death, as their father B was alive. Yet at the time of actual partition, they wdll take the 
share that would have gone to their father B. One has to see whether the property has vested 
in a person and not whether it has been actually divided, llie Mit. had to state this ex- 
pressly because it might be argued that as Yaj. prefers brothers to brother’s sons, in dividing 
the wealth of A the brothers C and D should exclude the sons of-B. The rejily is that one 
must look to the time of death and not to the time of actual division of the estate. 

The general rule of construction accepted by the Bombay High Court is to construe both 
the Mit, and the Mayukha so as to harmonize them with one another wherever and so far as 
that is reasonably possible. YidiQGojabai A^rShi'imant ShaJiajiraoll Bom. 11^, 118, There- 
fore the above passage of the Mayukha must be construed in the same way as the Mit. In 
Chandika v. Munami,k, 70 { ='21 All 273 = 4: Bom. L.R. 378) the Privy Council follow- 
ing an incorrect rendering of this passage made by Borradaile remarked with regard to the 
tribe of Ahban Thakurs that migrated from Gujerat to the United Provinces before the 
Mayukha was composed that the May tikha only embodied and defined a pre-existing oiistoin 
and that according to the May ukha sons of a brother who is dead share along with surviv"' 
ing brothers and that the rule as found in the Mayukha does not go beyond brothers and 
their children. It is submitted with great respect that there is a double error hero. The 
Mayukha had nothing to do with Gujerat, being composed by a Maliarastra Pandit, whose 
family had migrated to Benares, under the patronage of a Bundella chieftain. In Hari das v, 
Manchordas 5 Bom, L, R. 516 the court following the P. G. decision allowed the son of a p)m- 
deoeased brother to take along with the brothers of the deceased. In Jagubhai v. Kesarlal 
49 Bom. 282( = 27 Bom. L. R. 226) at p. 286 the differing translations of this passage of the 
Mayukha are referred - to and it was held following the P. C. decision on the principio of 
stare decicis that the nephews of the deceased share the inheritance along with his surviv- 
ing brother or brothers. 

The distinction between the whole blood and the half blood is not to be carried beyond 
the brothers and their sons. Yide Shankar Y.Kashinath 61 Bom. 194 F. B. ( = 29 Bom. L. 
R. 1), where all relevant texts and decided cases are referred to. In Suba Singh v. Sara-^ 
fraz 19 All. 215 ( P.B. ) it was held that this distinction between whole blood and half blood 
applies also to adl sapind a relations other than brothers and their sons. In Ganga Sakai v, 
Kesri 37 All. 545 P, C. ( = 42 I. A. 177 ) the Privy Council held that 19 All. 215 was restricted 
to sapindas of the same degree of descent from the common ancestor and that a paternal uncle 
of tile half blood succeeded in preference to full paternal uncle’s son. 

1. In A-ppaji Y, Mohanlal 54 Bom. 564 F. B. ( = 32 Bom. L. R, 709 ) it was held that a 
brother’s grandson is not included in the word * brother’s son Vide also Chmnasami v, 
Kunjii 35 Mad. 162 which discusses all texts and modern writers. 

2. Gotraja literally means / born in the gotra or family. ’ The gotrajas are agnatic 

kinsmen and are of two kinds, ^nd samdnodakas^ The Mayukha does not dilate 

upon the explanation of sapinda. It tacitly assumes the exxffanation of sapinda given by the Mit, 
In commenting upon Yaj. I. 52-53 the Mit. explains , sapinda relationship as arising from 
having particles of the body of the same ancestor. It is limited to seven degrees on the father’s 

P. 143 ( text ), 
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side and five degrees on the mother’s side. In calculating degrees the ancestor to whom re- 
lationship is traced and the person whose sapinda relationship is to be ascertained are to be 
taken into aecouni Vide Lallubhai v. Mankorebai 2 Bom. 388 p. 423 and Lallubhai v. 
Cossibai 7 I, A. 212 at p. 232 ( —5 Bom. 110 at p, 119 ) and Kesserbai v, IJtmsraj 30 Bom. 431 
at p. 443, liamchandra v\ Yinayak 41 1. A. 290 at p, 300-301 for a translation of the passage 
of the Mit. on sapinda relationship. A man’s six male paternal ancestors, his six male des- 
cendants, the six male descendants through an unbroken male line of his six paternal ances- 
tors are his gotraja sapmdas. The samanodakas will be explained later. Sapindas are either 
gotraja or bhinnagotraja (born in a different gotra). The latter, according to the Mit., are called 
bandlms* In JacUmath Kuar v. Bisheshar L.E. 59 I. A. 173 at p. 190 the Privy Council say 
that two conditions must be satisfied before one can claim as a gotraja sapinda viz. a 
common patriarchal stock and sapindaship with the deceased i.e. blood connection through a 
common ancestor by unbroken male descent. 

The word hadclhakrama ( lit. whose order of succession is fixed ) is usually translated as 
‘ the compact series of heirs. ’ The heirs expressly specified in Yaj. from the wife to the bro- 
ther’s son are baddliakrama, take in the order in which they are enumerated and do not 
allow anyone else not specifically mentioned to take before them. Vide Nahalchand v. Hew- 
chand 9 Bom. 31 at p. 34. 

If certain persons are specially invited for a meeting or dinner, they are assigned special 
scats, •while those who come uninvited or without previous intimation are seated after those 
who are specially invited. This maxim is made use of here in assigning a place to the pater- 
nal grandmother. Vide Jaimini V. 2*19, S'abara on Jaimini X. 5.1 and S'ahkara’s 
on Vedantasutra IV. 3.3 for illustrations of this maxim. In Mohandas v. Krishnahai 5 Bom* 
597 it is said ( at p. 602 ) that this maxim only applies to gotrajas and does not apply to 
bandhus. 

The position of women is peculiar. The general rule in the whole of India, except in 
Bombay and Madras, is that no females succeed as heirs to males unless they are expressly 
named as heirs. There are only five such female heirs, viz. the widow, the daughter, the 
mother, the paternal grand-mother and the paternal great-grand-mother. In Madras a few 
more females such as the son’s daughter, the sister, the brother’s daughter succeed as ban^ 
dhus. In the Bombay Presidency, both under the Mit. and the Mayukha, numerous females 
are brought in as gotraja sapinda heirs and succeed to males. A woman by birth belongs to 
one gotra and by marriage passes into the gofra of her husband. The wife, the mother, the 
paternal grand-mother are not gotraja in the literal sense ( born in the family ), but they 
come to have the same gotra by marriage i. e. they become sagotra. The Mit. paraphrases 
the word gotraja by sagotra and samdnagotra when it says, ' in this way is to be understood 
the succession of snpfnrfas of the same gotra \ samdnagotrdnMmi sapindZtndm ) upto the 7 th 
-degree. * In Lallubhai v. Mankorebai 2 Bom. 388 { at pp. 420 and 433 ) it is said that, as 
the paternal grand-mother is specially named as an heir by Manu and as the Mit. names the 
paternal great-grand-mother as b> gotra jaf the term gotraja is not confined to males. In the 
same case it was said that, though the foundation of the rights of widows of gotrajas under 
the Mit. is slender and almost shadowy under the Mayukha, the widows of gotraja sapinda^ 
must be admitted as heirs on the ground of positive acceptance and usage. Vide 2 Bom. 388 
at p. 447 and Lallubhai v. Cossibai 7 I. A. 212 at p. 237 ( = 5 Bom. 110 at p. 124 ). Vide also 
Lakshmibai v. Jayram 6 Bom. H. OvB. (A. G. J.) 152. Therefore in the Bombay Presidency 
both under the Mit. and the Mayukha, widows of goira/as such as son’s widow, brother’s 
widow, uncle’s widow are admitted q>s gotraja sapindas, though they are not expressly men- 
tioned in those two works and though they are not born in the family but only enter the 
family by marriage ( i. e. they are sagotra or samunagotra ). They however do not take ab- 
solute estates, but only limited estates. YYMe Titijaram v. Matkuradas 5 Bom. 662. But 
those females who are born in the family when they take as heirs take the estate absolutely 
in the Bombay Presidency. In other presidencies the widows of gotraja sapindas not speoi- 
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ETen, amongst them fche- first is. the paternal grand moth er^ since . Maini (9. 
217 ) says : ' . 

-dead, the father's mother slioiilcl talcs the 

.v'8stat&" "S, 

she ( h 8* the paternal grandmother) is nientioGed ( by 
Manu ) immediately after the mother, yet, as it is not possible to make 
room for her in the compact series ( of heirs ) ending with the brother's son, 
she should be placed at the end after the brother's son following the rule 
‘ those that come uninvited should be seated at the end/ 

In default of her ( e. the paternal grandmother ), the sister (succeeds) 
since Manu ( 9.187 ) says : 

The wealth^ ( of the deceased ) belongs to whomsoever is the nearest 
( to him ) from amongst the sapindas 
and since Brhaspati says : 

Where there are many relations, sahulyas (persons belonging to the same 
family or gotra); and bandhavaa ( bandhus or cognates ), he, who is the 
nearest of them, shall take the wealth of a childless ( deceased ) person 
and since she ( i. e. the sister ) also has the status of being a gotraja 
equally ( with her brother ) as she was born in the gotm of her brother. 
There is not, however, ( in her ) the status of being a sagotra ; that status 
( of being a sagotTCXf ) is not however her8 (i. e. in Yaj* ) declared as the 
motive ( or reason ) of taking the property ( of the deceased )/ 


fioally named in the Mit, and Yaj. are not heirs at alL The grand-mother does not take it. 
as strldhana { 1 AiL 661 ) and takes only a limited estate as an heir ( Dhondi v. Eadhabai 
36 Bom. 546 }. The passage of the Mayukha about the grand-mother is quoted in 2 Bom. 
.388 at pp. 433-34. ‘ Grandmother V does not include a paternal step-grand- mother and a 
sister would be ineferred to a paternal step-grand-mother; vide Lingangotvda v. Tiilsatva 17 
Bom. L. R. 315. 

1. This half verse is variously explained by Kulluka, the Madanaparijata, the Balam- 
bhatti and other works, the chief difficulty is caused by sapindadyah and tasya tasya. Some 
take the first as equal to ‘ sapindat yal^i ’ and others as one word meaning ‘ sapinda and the 
like A Some take one ‘ tasya ' as referring to the deceased and the other to the inheritor, 
while others take both as referring to the inheritor, corresponding to yak (one more yah be- 
ing suppressed for the sake of the metre ). Some take sopin^t as meaning ‘ sapipdamadhyat,* 
while others take it as referring to the deceased. Vide Lalluhhai v. Mankuvarhai 2 Bom^ 
388 at p. 421 for a translation of this passage as ‘ whoever is the nearest sapinda his should 
be the property. ’ 

2, Nil. stands almost alone among writers of eminence in assigning a high place to the 
sister as &gotraja. Even his own cousin KamalSkara does not do so. His reason is that the 
sister being born in the same gotra as her brother is a gotraja and as Yaj. speaks of gotrajdh 
as heirs, she is one. Nil. admits that she is not a sagoira^ but Yaj; does not say aagotrdh 
but only gotrajah. This argument of Nil, is extremely specious. There are two weighty 
objections against this argument. Whatever meaning Yaj. might have attached to the word 
gotrajdhf authoritative commentaries like the Mit. take it to mean sagotrdh. The sister is 
no doubt a sapinda, but she is not a sagotra^ Though born in the gotra { and so a gotraja 
in the etymological sense ), on mai^iage she passes into another and so is not a sagotra 
( which is the popular conventional sense of gotraja ). Secondly if the sister is to be 

V. M. 21 


VYAVAHABAMATOKHA [ efw 82i4 

In.defanU of her (the sistjer),^ fche paisernal grandfather and half-brother 
take ( the estate) by dividing it (equally), since their nearness to the 
deceased ( propinquity ) is equal, as ( the former ) is the father’s father ( of 
the deceased ) and ( the latter ) is the son of ( the deceased’s ) father. In 
other cases also, where the propinquity ( of several heirs ) is equal and 
there is no distinguishing circumstance, however slight, such as the order® of 
the words ( in a text ), the same ( rule ) holds good. Hence, in default of 

garded as a gotraja heir because born in the gotraj there is no reason why other females who 
are born in the gotra, such as the son’s daughter, the brother’s daughter, the aunt ( father’s 
sister ) should not be classed as gotraja heirs. But Nil. is entirely silent about these other 
females. The courts hold ‘that the reasoning of the V. M. about a sister cannot be extended 
to a son’s daughter. Yi^lq Venilal v, Parjaram 20 Bom. 173. Nil. wanted somehow to 
bring in the sister and quibbles on the word gotraja. In QanesJi Y. Waghu 27 Bom. 610 (=5 
Bom. L. B, 681) the paternal grand-father’s grandson being a gotraja was preferred to father’s 
sister who was held to be only a bandliiu The Mit. does not mention the sister at all and 
brings in the paternal grandfather immediately after the paternal grandmother. In Lallu- 
hhaiY. Mank'uvarbai 2 Bom. 388 it is said ( at p. 421 ) that here Borradaiie’s translation of 
the passage about the sister is infelicitous and almost unintelligible at the end and a correct 
rendering is given. In Kesscrbai v. Valab 4 Bom. 188 at p. 200 a corrected translation of the 
passage about the sister is given. In Sakharam v» Sitabai B Bom, 353 it was held that a 
full sister succeeded in preference to a half brother in the island of Karanja near Bombay, as 
the IVIayuhha was the paramount authority in Gujarat, Bombay island and North Kon- 
Kau. But in the other parts of the Bombay Presidency where the Mitaksara is supreme, the 
result would have been exactly the opposite , as in v. 32 Bom. 300 ( where 

the half brother’s son was preferred to the sister). At p. 313 of this last case the passage 
of the Mayukha about the sister is quoted. In Lakshmi u. Dada 4 Bom. 210 full sister was 
preferred to step-mother or i)aternal first cousin. In Jana v, Bakhma 43 Bom. 461 it was 
held that the full sister is to be preferred to the half-sister. The rule about indigent dau- 
ghter succeeding before the rich one does not apply to sisters ( vide Bhagirthibai v. Baya 
6 Bom, 264 ). The sister, whether full or half, takes an absolute estate in Bombay ; KesseT^ 
hai V. Yalah 4 Bom. 188, The sister is not in the line of heirs at all in Bengal and Benares ; 
5 Ali.SllP.B. and 9 Cal. 725, But this law about the sister is now changed by Act II 
of, 1929 which enacts that the son’s daughter, the daughter’s daughter, .sister and sister’s son 
succeed in that order after the father’s father and before the father’s brother ; but this Act 
is not to afect the sister’s position as laid down in Bombay decisions { ShidJ'amappa v, 
NeelO'Vabai B5 Bom, Jj.'E. d97 ), 

1. The order of succession according to the Mit, is different ; it is: full brother, 

. half-brother, full brother’s son, half-brother’s son, paternal grandmother, paternal grand- 
father, paternal uncle and then his son. According to the Mayukha the order is : full 
brother, full brother’s son, paternal grandmother, sister, paternal grandfather and half 
brother together. Though the Mit. does not mention the sister as heir, under 
judicial decisions she is an heir even under the Mit,, bufi would be placed ( where the 
Mit. prevails in the Bombay Presidency ) after half brother’s son and paternal grand- 
mother, while under the Mayukha the full sister would come before the half brother 
and his son, 

2. ‘Krama’ or ’sthana’ is one of the means for settling what .things or actions are 
principal or subsidiary, Vide Jaimini IIL3.14» ‘ Krama ’( order ) is of six kinds of which 
‘ arthakrama * ( order of the senses denoted by words ) and ' pathakrama ’ ( order of words 
only ) are two. Vide notes to V. M. p. 252 for examples. Vide Kallianrai y, Bamchandra 

24 All. 128 at p. 130 for reference to this equality of nearness in the case of brother’s grandson 
and paternal uncle’s son* 
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Ihem ( .fshe, pafjernai grandfather and half-brother ),' the' paternal greal>graiid« 
father, . the uncle .and the half-brother’s son take '( the estate ) by, sliarihg ^ ( it 
equally);... g and samanodahas .(.take) in, the order 

of their propinquity* Manu { V* 60 ) declares them as follows : 

The relationship ceases with the seventh person ( in the line ) 

. and that of ends when birth and name are no longer 

known.^ 

( ) means after the seventh ( person ) is reached ( or has 

passed away ). 

In default^ of sodukas ( i. e, saminodakas X ( take as heirs 

1. The treatment of the subject of inheritance after the sister in the Mayukha is very 

scrappy, vague and unsatisfactory. Even the Mit. gives more details.' The latter distinctly 
states that after the father’s line come in order the paternal grandmother, paternal grandfather, 
uncle, uncle’s son ; after the paternal grandfather’s line come in order the paternal great- 
grandmother, the paternal great-grandfather, grand-uncle and his son; that in this way up to 
the seventh person ( from the deceased ) is to be understood the right of succession in the case 
of ^ samanagotra sapindas The Mayukha is quite silent about the great-grandmother. It 
does not expressly refer to lines beyond the great-grand-father, nor does it clearly state how 
many generations in each line are to be taken. The following propositions have been esta- 
blished by judicial decisions: (I) That the nearer line excludes the more remote i. e,. a male 
in the father’s line excludes a male in the grandfather’s lino and the latter excludes the 
great-grand-father’s line ; ( II ) that the widow of a gotraja sapinda in one line is postponed 
to any male properly belonging to that line ( e. g. a paternal. uncle’s grandson is, to be pre- 
ferred to a paternal uncle’s widow as in Kashihai v. Moreshwar 35. Bom. 389 = 13 Bom.^Ci* 
R. 562, ) ; ( III ) but the widow of a gotraja sapinda of a nearer line excludes a male belong- 

ing to a remote line e. g. a brother’s widow is a nearer heir than a paternal uncle’s son or the 
grandson of the grand-uncle; Basangavda v, Basangavda 39 Bom. 87 = 16 Bom, L. R. 699 
and Khandacharya y, Govindaehary a 13 Bom, h.B* 1005, As regards what is meant by 
line { santana in the Mit. ) there was great divergence of view ; vide Biiddhasing v. Laltming 
42 I. A. 208 = 37 All. 604 for reference to three different views. It may bo assumed that 
according to the Bombay view each line extends to six descendants in the main line from the 
common ancestor ( i, e. inclusive of the common ancestor there are seven generations in each 
line who are sapindas and also gotrajas ). Y ide Bachava v, Kalingayya 16 Bom. 716, Appaji 
Y, Mohanlal 32 Bom. L.R. 709 (E,B.). In Yithalrm y, Bamrao 24 Bom. 317 at p. 334 four 
meanings of the word ( nearness ) are given and it is said at p, 838 that the 

Mayukha theory of propinquity is of descent in line and degree from the common ancestor 
and that inheritance through a common female ancestor is unknown. In Garuddas y* 
Laldas 36 Bom. L; R. 597 ( P. 0. ) it was laid down overruling 24 Bom. 317 and 51 Bom. 
194 that the preference of whole blood over half blood extends to all heirs of the same degree 
such as paternal uncles and is not confined to brothers or brother’s sons. 

2. This whole passage about sapindas and samanodakas is quoted in Bai Devkore v. 
Amrit?^am 10 Bom. 372 at p. 380 and it was held that ‘ samanodaka’ includes ‘descendants 
from a common ( male ) ancestor more remotely related than the 13th degree from^the pro- 
positus and that a samanodaka is to be preferred to a bandhu ; but Bama Bow v. Kutiiya 40 
Mad. 654 dissents from 10 Bom. 372 and holds that a samanodaka must be within 14 degrees 
from the common ancestor. Vide Haribhai v. Mathur 47 Bom. 940 at p. 942 for quotation 
about sapindas and samanodakas, 

3. Bandhu, according to the Mit., is a sapinda but of a different gotra i. e. they are cog- 
nate kindred who are related to the propositus through a female and not through an unbroken 
male descent. This section about handhusiQ quoted or referred to in numerous oases ; vide 
c. g, Sha Chamanlal v. Doshi 28'Bom. 463 (=6 Bom. L.B. 460 ) at pp. 455-56, Bamcharan v. 
'Bahim 38 All. 416 at p. 421, \Parot Bapalal v. MeUa Ilarilal 19 Bom, 631, Muthxmvam^ v> 
Swiamhedu 23 I. A, 83 at p.89 ( = 19 Mad. 405 ), 
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And they are { thus stated ) in another 

^ The sons of one’s father’s sister, the sons of one’s mother’s sister and 
the sons of one’s maternal uncie-these are to be known m MMobandhus i 
the sons of one’s father’s father’s sister? the sons of one^s father’s mother^s 
sister, the sons of one’s father’s maternal nnole- these are to be known as 
\ the sons of one’s mother’s 'father’s ' . sister, ' the 

sons of one’s mother’s mother’s sister, the sons of one’s mother’s maternal 
'nnde to' be known as one's "^^ditrbandhus, 

Here^ ( i. e. in the texts quoted ) the order ( of succession ) is that 
which is conYeyed by the order of the words of the text. 


1, In Gridhari Y. The Government oi JSeftgctl 12 Moore’s Indian Appeals 448 it was 
held that the enumeration of bandhns is only illlustrative and not exhaustive and that the 
maternal uncle though not mentioned here is a very neo^tbandhu and would succeed in prefer- 
cnoa to his own son, who is specifically mentioned. Following this ease it was said in 28 1, A, 88 
( at p. 89 ) that the Mit. rather classifies by sample without attempting to specify every 
member of each class. The words ‘ here the order &c. ’ are quoted in Mohandas y. Kri- 
shnabai 5 Bom. 597 at p, 602 and it is said that this remark only applies to the preference of 
dtmahandhus to pUrba7idhus and of to and that there is nothing in 

the Mit. or Mayukha ‘ which can he construed into a direction that the nine specified 
bajidhus are to take precedence of all unspecified bandhus ’ and that the text of Manu (9.187) 
■furnishes the proper ground for decision. This remark ‘ here the order c*5:c. * is quoted in 
Tiajeppa v. Qangappa 47 Bom, 48 at pp, 61 and 53 and it is held that it does not refer to 
preference among at7nahandhus inter se* Mandiik’s footnote ‘ this applies to the three classes 
as well as to the several members of the three classes ’ was quoted with approval in Appan- 
dai V. Bagupali 33 Mad, 439 at p. 442 { where mother’s sister’s son was preferred to mater- 
nal uncle’s son ) but it was disapproved in SaWiara^n y » BallTishnaA% Bom. ISe F.B. at p. 
753 (“27 Bom. L.E. 1003 ) and the case in 33 Mad. 439 was dissented from in 88 All. 416 
afc p. 424. The decision in 33 Mad. 439 was dissented from in 48 Mad. 722 where the Mayii- 
klia is quoted at p. 742. 

There is a bewildering mass of cases on the succession of bandhus and it is impossible to 
reeoncile the decisions. Besides some prineiples have been introduced by the decisions which 
have no direct basis in the texts or commentaries. InTJrnaid Bahadur y. Udoichancl G Cal, 
119 { P.B. ) it was assumed that there must be mutuality of sapinda relationship between 
the person claiming as ha^idhu and the proposffws and that in order that a man may be an 
heritable handJm of the propositus they must be related either directly through themselves 
or through their mother or father. In Ba^itchandra y, Vinayak 41 I.A. p. 290 ( =42 Cal.384) 
the above propositions were accepted and it was said that sapinda relationship In the case of 
bandhus extends only up to five degrees ( relying on the Mit. * on the mother’s side in the 
mother’s lino after the fifth ’ &c. ), It is submitted with great respect that all these propo- 
sitions are based on no solid textual authority and are not supported by sound reasoning. If 
the enumeration of bandhus in the three verses quoted in all digests is not exhaustive but 
only illustrative, how can it be said that the relationship must be only through one’s self or 
one’s mother or father? Similarly, if sapinda relationship extends to seven degrees on a 
man’s father’s side and five degrees on a man’s mother’s side ( Yaj. T. 53 ), a bandhu ( who is 
a bhinnagotra sapinda ) may be so provided he is within seven degrees on his father’s side 
from the common ancestor of himself and deceased. Vide Ba^na Sia v. Bua 47 All. 10, The 
text of Manu ( 9.187 ) on which the requirement of mutuality is based has not been correctly 
interpreted. Vide Subramania v. Bangamthan 44 Mad, 114 at p. 117 and Chhina 

• P. 144 ( text ). 
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, ( If an objection were raised Uiat; ) as the right to , the wealth ( i*. e. in® 
herifeance , to .the deceased ) in the case of the wife and all the other, heirs ,is' 
base.d on, their being directly connected with the deceased, so in, the case of 
the also let the same rule be followed ; hence how is it that the 

barhikuB, of the father and mother ( of the deceased ) are ( declared ) to be 
entitled to the wealth ( of the deceased ) ? The ( two ) verses ‘ the sons of 
the father’s father’s sister ’ are meant only to convey the connection be® 
tween a term (sanjna, heie pi’^fbc&ndhu and T/hditrbandhu ) and the objects 
denoted by it and not to convey the oonneetioh of these with the wealth ( of 
the deceased ). ( We reply ) since even without this text ( i. e- the two 

verses dahouh pit^bandhus and mdhbandhus) it is possible to employ the 
word ( bd7hdh(xva or bandhu ) for the bandhuB of the father and mother on 

Fichu V. Padmanabha 44 Mad. 121 at p. 128, where Sadashiva Ayyar J says that the verse 
about atniabandhus is a childish and spurious text and that it is an illogical, incomplete and 
inconsistent classification of bandhus and criticizes the doctrine of mutuality as fallacious 
( at p. 130 ) and ( at pp. 128-129 ) the dictum in 6 Cal. 119i( at p. 128 ) that 4he heritable 
handhu must be a descendant of the maternal grandfather of the propositus or of the father 
or mother of the propositus is wrong. This opinion of Sadashiv Ayyar 7 is criticized in 44 
Mad. 753 ( P. C. ) at p. 761 ( =48 I. A. 349 ). Vide 49 Mad. 652 at pp. 660-662 for criticism 
of Sarvadhikari’s rules and of 6 Cal. 119. Great confusion is caused by judges giving vary- 
ing reasons for preferring one handhu belonging to one class over another bandhu of the same 
class e. g, where the claimaints are equally related in degree to the deceased, a male is to be 
preferred to a female ( Narasimma v. Mangammal 13 Mad. 10, Balkrishna v. Eamkrishna 
45 Bom. 353. ); sometimes the ground stated is said to be that bandhus ex parte paterna are 
preferred to ex parte materna {Saguna v, Sadashiva 26 Bom. 710 and 65 CaL1153), that those 
between whom and the proposikis a single female intervners are to be preferred to those bet- 
ween whom and the propositus two females intervene ( 30 Mad. 406, which is not accepted 
by Bajeppa Y, Oangappa 47 Bom. 48 ) ; even where the Mitaksara law applies it was held 
by the Privy Council that those bandhus who confer greater spiritual efficacy are to be pre- 
ferred to others, though of the same class and though equally near in degree, who confer less 
spiritual benefit. Yide JoUndra Nath y* Nagendra Nath, 33 Bom. L. E. 1411 ( P, 0. ) 
where the son of a half-sister of the father of the propositus was preferred to the son of the 
sister of his mother. As regards bandhus specifically named in the verses conflicting deci- 
sions have been given e. g. 48 Mad. 722 holds that the maternal uncle's son is to be preferred 
to the maternal aunt’s son, while in V. Gangappa A1 'Bom. 48 those two bandhus 

wore held entitled to succeed equally. The following cases will give some idea of the com- 
plexities of the problems involved *, Muthusami Y. Muthuhimarsami 16 Mad. 23 at p. 30 
( same case in P. C. as 19 Mad. 406 ) sets forth four propositions which are approved of in 
Yedachala v. Suhramania 48 1. A, 349 at p. 360 =44 Mad. 763 at p, 763 ; Adit Narayan v. 
]\fahabir 48 I. A. 86, Kencliava v. Girimallappa 48 Bom. 6C9 ( P.C. )=57 I. A. 368, Sakha- 
ram v. Balkrishna 49 Bom. 739 ( P. B. ) =? 27 Bom. L. E. 1003 ; Umashankar v. Mussum* 
mat Nageszvari 3 Patna L. J. 633 ( P. B. ), Qajadhar v. Gaurishankar 54 AIL 698 P, B. , 
which holds that Sarvadhikari’s rules are substantially correct and arrives at a conclusion 
exactly opiJosite to that in 49. Mad. 652. In order to prevent uncertainty and wasteful 
litigation consequent thereon it is extremely desirable that the Legislature should at once 
intervene by enacting a simple and easily applicable method of indicating preference among 
bandhus. 
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accounts of itis efeymologicsl meaning^ jusfe as ife is applicable t;o fehe mafcernal uncle 
of the father and the paternal uncle of the father, it would follow as ( an un« 
acceptable) conclusion that it (the text of these two verses ) is nseless (super*, 
fluous ) for conveying the connection between a term and the objects denoted 
by it. Therefore this text { of the two verses about pUrbandhth md 
hmi'xhu ) can have a purpose { i. e. will' not become superfluous ) only by its 
being ( understood as ) conveying that the baudhus of the father and mother 
( of the deceased are meant to be included ) in the rule laying down as re- 
gards their connection with ( i- e* right of inheritance to ) the, 

wealth ( of the deceased ). The same is the case even as regards the rule of 
mourning with reference to bandhus 

In default oi^ndhw the preceptor ( is the heir ) ; on failure of him 
the pupil, since Apastamba ( Dh. S. IL 6. 14. 2-3 ) says : 

^ On failure of male issue, the nearest sapinda in default of the 
latter, the preceptor? in default of the precexDtpr the pupil. ’ 

In default of the pupil, a fellow-student, in default of a fellow-student 
a brahmana learned in the Vedas, since Gautama ( 28. 39 ) says, ‘ bra- 
hmanas learned in the Vedas should take the heritage of a childless bra- 
hmana’. In default of a s'^rotriya, any other brahmana in conformity with 
KatySyana’s dictum • 

In default of all ( these heirs ), brahmanas who are versed in the three 
Vedas, are pure and self-restrained take the heritage. (By doing) so,_ 
d/mma is not lost ( violated ), 

^ And Narada says : 

. In all these cases the king should take hairless wealth, except the pro- 
perty of a brShmana ^ ; but the property of a brahmana which is without 
an heir, he should cause to be given to brahmanas learned in the Vedas. 
Brhaspati ( p. 380 V. 67 ) says : 

The king takes the wealth of those ksatriyas, vaisyas and s Idras who’ 
leave no male issue and have neither wife nor brother, for he is the lord 
, of everything* 

1. * Bandhu ’ or ‘ bandhava is derived from the root ‘ bandh ’ ( to bind ) and means 
* he who is bound by ties of blood. * 

2. The idea is that when itis said that the mourning for a bandhu is to bo observed 
for a particular period, the bandhus of the father and mother of the man are also included. 
Vide Mit. on Yaj. III. 24. 

3. 'This direction of the ancient sages has not been respected in modern times. Vide 
Collector of MasuUpatam v. Cavaly Venkata B Mooters Indian Appeals 600 at p, 627^ 
Where a widow built a house and died leaving no heirs of her husband and the Government 
claimed the house, It was held that Government must prove that the house was built out 
of her husband’s estate and that the widow’s blood relations ( brother and sister ) would 
take her strldhana in preference to the crown ( Qanpat liama v. Secret arif of State 
46 Bom. 1106). 

* P. 145 ( text ). 
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Yajnavalkya i ll. 137) sfeafces a special ■ rule about the, wealth of ascetics', 
, and the' like.: ^ 

{ the heirs who take the wealth of a vdnaprasihm { a forest hermit ), 
of a yc&ti ( an ascetic ) and of a brahmacdrin ( a Vedic student ) are in 
order the preceptor, a virtuous pupil, one who is accepted (or looked upon) 
as a brother and belongs to the same order, 

( The word ) brahamacdrl stands for the perpetual^ student ; but in the 
case of an upakurvana ( a temporary student ), the father and the rest alone 
are heirs : ‘ dharmabhrata ’ means ‘one who is accepted as a. brother, 

‘ Ekatirtha ’ moans one who belongs to the same as^rama ( i. e. order ) ; 
( the word ) ‘ dharmabhrartraikatirthin ’ (in Taj.) is a karmadbaraya ( appo« 
sitional compound ) meaning ‘ one who is accepted as a brother and is also 
of the same order h VijnanesVara ( holds ) that the order in which the pre- 
ceptor and the rest ( succeeded ) is the reverse^ ( of the order of the words 
of the text ), while Madana ( holds ) that the order is the direct one, since 
Visnu ( 17. 35-16 ) says ‘ the preceptor or the pupil should take the wealth 
of a forest hermit. ’ 

The funeral^ rites of the deceased up to the end of the tenth day ( after 
death ) must be performed by him who takes his wealthy whoever he may 
be. And Visnu ( XV. 49 ) is to the same effect ‘ whoever takes the wealth 
is declared to be the giver of the pinda ( the funeral cake ) This (topic) 
has been expounded by me in the S'raddha-Maylkha in the section determin- 
ing the ( order of ) persons entitled to perform ( s^raddhas ). 


1. A brahmaearin is of two sorts, naist.hika ( one who remains a student till his 
death and does not marry ) and upakurvana ( one who intends to remain a student for 
some years only and to get married thereafter ). Vide Gautama 3* 5-9 for the former. The 
as' ramas are four, that of brahmaearin, of an house-holder, of a forest hermit and of an 
ascetic ( sannyasin ), 

2. ‘Reverse’ — According to VijnSnes' vara, the heirs to a hermit, 7/ and brahma- 
carin are respectively the person accepted a& a brother and belonging to the same order ( i. e, 
a vSnaprastha ), a virtuous pupil and the preceptor. It will be noticed that the heirs 
according to Mit, are in inverse order to the order of the [ words in the test. In Bamdas 
V. Baldcvdas 39 Bom, 168 ( = 16 Bom. L. R* 767 ) it was held that the heir of a sannyasin 
{yati } was a virtuous pupil and that it was doubtful whether hairagis belonging the 
Vaisnava Ramanandi sect could be classed as sannydsins since the order of hairagis was 
not confined to the members of the twice-born classes. In Dharmapuram Pandara 
Sannadhi v. Vira2)andiam 22 Mad. 302 it was held that a s' udra cannot be a yati (or ascetic) 
|ind that succession to a s' udra leading the life of an ascetic was governed by the ordinary 

in the absence of any general or special usage to the contrary. But in Sambashivam 
Pillai V. The Secretary of State for India 41 Mad. 704 it was held distinguishing 22 Mad. 
302 that the disciple of a Mdra ascetic who died without leaving any blood relations is 
an heir under Hindu Law and prevents an escheat to the crown and that the text of YaJ. 
about the succession of the pupil was not obsolete.. 

3. This passage up to the end of Vispu’s text is 'quoted in Kalgauda v. Somappa 
11 Bom. L. R. 797 at p. 816. 
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Mow ( begins ) tie discourse m reiinited persons. ^ ' 

On Ihis p. 381 v* 72 ) describes reunion : ^ 

That man who being ( once ) separated dwells again through affection 
with his father, brother or uncle is said to be reunited with him. 

^ According to the Mit^ksari and the rest reunion ( of a man ) can take 
place only with his father, brother or paternal uncle and not with any one 
else, since ( others ) are not mentioned in the text; but it is proper to say 
that it ( re-union ) takes place so as to be co-extensive with those who make 
the partition ; the words ‘father and the rest’ (in the verse of Brhaspati) are 
only illustrative of those who made the partition ; just as in the case of the 
(Vedic sentence) ‘ lie plants the post half inside the altar and half outside. 
Otherwise there would be the fault of the splitting up of the sentence. 
Hence re-union may take place even with ( one's) wife, paternal grandfather, 
brother’s grandson, paternal uncle’s son and the like.^ On account of the 
same case relation ( being employed in the text of Br. ) in the form ‘ he is 
reunited who having been separated lives together again ’ there can be no 
reunion between the sons of separated brothers^. Eeunion means a wish or 
intention ( expressed ) in the form ‘ our present or future wealth shall be 
common ( between us ) until a fresh partition ’* 

On this subject Manu( IX. 210 ) declares a special rule about a fresh 
partition between reunited persons : 

If reunited® (membei-s) dwelling together should again come to a division 

1* Brliaspati*s text is quoted in 19. Gal. 634 at p. 638 where it is held that according 
to the Dayabhaga it is not illustrative but mandatory andf that there can bo no re-uuion 
except between the persons specified. In Basant Kumar Jogendra 83 CaL 371 it was 
held that there cannot be according to the Mit. reunion between first cousins who were 
originally joint, but had separated. In Balahux v, Balihmdbai 30 I. A. 130 at p. 136 
(~. i5 Bom. L. E. 469 and 30 CaL 725 ) the text of Brhaspati is quoted and it is said that 
reunion can take* place only between persons who were parties to the original partition® 

2. Vide text above p. 116 and tr, p. 123 for this sentence. 

3. For explanation of vakyahheda mdiQ p, 90 vi. 1 above. The two rules (vidhis ) 
which this single text of Brhaspati is supposed by the Mit. as laying down are '- ( 1 ) re* 
union takes place when separated coparceners again begin to live together and ( 2 ) that 
reunion can take place only between the three classes of persons specified* 

4* In Lakshman v. Satyahhamabai 2 Bom. 494 at p. 503 it is said about this 
passage relating to the wife that it * implies a previous partition in the sense probably of 
the allotment of a share in a division with sons ’ and then the text of Apastamba * Jaya* 
patyor-na vibha^o vidyato ’ is quoted. • 

5. The words ‘ vibhaktai?, sthitalx and saiiisrstab. ’ are in the same case ( i. e. nomi* 

native ) and so the circumstances connoted by them must all inhere in the same person. 
In Sajyvudfdla Varaha v. 33 Mad. 165 it was held that succession 

in a reunited family was by survivorship and that that mode of succession was not confined 
to the members that reunited but the son of a ^reunited member born after reunion 
is also reunited and takes by survivorship® 

6. The printed Manu reads ‘ vibhakfeaib * for ‘ samsrstah \ 

I P. 146 (text). 
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then the shares are equal in such a case, the right of ■primo.gemtiire 
does not exist. 

Here some say that unequal distribution being negatived ( or prohibited ) 
by the clause * the shares are then equal ’ itself, th6 purpose of again ex- 
pressly forbidding the right of primogeniture ( in the words ^ jyais|liyarQ 
tatra na vidyate ’ ) is to convey that there is no inequality due to mere 
seniority { in birth ) but there may be inequality at the time of fresh parti- 
tion due to the inequality of estate ( put together ) at the time of reunion^. 
But others^ say as follows • since the clause beginning with the word * jy^J*" 
sthyam ’ ( in Manu ) is merely a repetition ( of what precedes ), the shares 
will be equal even when there was inequality of wealth { brought into 
hotchpot at the time of reunion ). And usage is to the same effect* Hence 
when it is possible to explain this text ( of Manu ) as based on usage it is 
improper to imagine a Vedic text opposed to it. And the science of 
judicial administration is generally based, like grammar, on the usages (of 
the people ).^ 

B|‘haspati ( p. 381 v. 77 ) says : 

^If any one of the reunited members acquires wealth by learning, 
valour and the like, two shares ( of it ) must be given to him and the 
rest are entitled to equal shares. 

When from the rule that the acquirer gets two shares two shares are esta- 
blished ( even in the case of the re-united acquirer ) this text ( of Br. ) has 
a purpose of its own in indicating that, though two shares are allotted to 
the acquirer in a partition among coparceners who are not re-united 
provided the acquisition is made without detriment to the ancestral 
wealth, in a partition between re-united coparceners two shares are allotted 
( to the acquirer ) even when the acquisition is made with detriment to the 
re-united property^. This is the view of Madana. 

Yajnavalkya ( II* 138 ) states the persons who are entitled to take the 
estate of one reunited : 


1, This is the view of Apararka, Sm* G. and Vir* 

2, This is the view of Hllakantha. If the text of Manu Were interpreted 
some do, we shall have to assume a rule opposed to the one laying down equal division in 
those cases where at the time of reunion there was inequality in the wealth contributed by 
the reimited members. But if the words * jyaisthyam * ate taken as a mere repetition 
( anuvada ) of what precedes in another form there is no necessity to assume a text ahd 
popular usage will be followed by the text of Manu, who says ‘usage is transcendental 
law’ (1.108), 

3, Vide as to grammar notes to Y. M.p. 264. 

4, Mandlik ( tr. p, 85 ) and Gharpure ( tr. p. 120 ) both understand * arjakasya dvau 
bhagau * as a text, but they do not state where that text is to he found. It appears that* 
those words are not a quotation but summarise the rule stated in Yas. { 17.51 ). According 
to Madana this verse of Br. does not merely re-iterate what Yas. says, but has a special pur- 
pose of its own, Madana starts with a proposition which is not acceptable to Hiiakantha 
who says above (p.l37) that even when wealth is acquired by a man with the help of ancestral 
estate the acquirer gets itwo shares. The Sm. 0., Yir. land ’Par, M, explain this yersd 
difierently. Yide notes to Y. M. p. 265. 

Pa47 ( text ). 
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A reunited (persou) takes (the estate) of a re-united co-heir (who dies) j 

but a full brother (takes the wealth of) a full brother (dying)* 

This is an exception to the rule contained, in the text the wife, 
daughters ’ ( Yaj. 11. 135 ). Hence the meaning is : what determines 
the right of heirship for taking reunited wealth is not the relationship of 
being a wife &c. but the fact of being a re-united member ( with another ), 
The opinion of YijnanesVara, Madana and others is: since it is a general 
rule that an exception has the same province (scope) as the rule (to 
which it is an exception ) and since the words ‘ of one dying without male 
issue ’ ( occurring in the preceding verse, Yaj, IL 136 ) are to be supplied as 
connected ( with this text ), it also ( Yaj II- 138 ) applies to one who leaves 
no son, grand-son or great-grand-soii ; therefore a reunited ( coparcener ) alone 
will take the wealth of a deceased reunited coparcener of that sort ( i. e. one 
who has no male issue ), even though nearer ( persons ) like the wife and 
the rest exist, who are not reunited with him ( the deceased ) This (opi- 
nion ) is open to question. When it is possible to explain ( a text ) without 
it ( i* 8. without resort to the principle oi difi^usanga ), there is no authority 
for supplying ( clauses from a previous text ) ^. As for the sameness of pro- 
vince ( between a rule and an exception ), it is not expected that it ( same- 
ness of province ) should be complete in every respect, but only to this extent 
that somehow both* ( rule and exception ) relate to ( the right of succession 
among ) the sapindas of the deceased. It may be objected that if the word 
" of one soilless ' is not to be supplied ( in Y"aj. IL 138 ) then the word * of 
one gone to heaven ’ also cannot he supplied ( in the same verse) and the 
result would be that there would be no word meaning * of one deceased’ 
(with which to connect the verse Yaj. II- 138). ( To this the 

reply is: ) it would not be so ; since that term ( viz. of one deceased ) can 
be got from the words of Manu ( 9. 211 ) to be quoted hereafter viz. ‘ if he 
were to be excluded from a share or if any one of them dies-’^ If that term 
( viz of -one soilless ) be supplied ( in Yaj. II- 138 ) the (unacceptable) 
result would follow that of two sons or of a son and grandson, one being 
re-united with the father and the other not so re-united both will get equal 


h In the text ou p. 147 read ‘ 

/ 

2, Anii^aiiga is a teelinioal term in the Purvamlmaiiisa (11.1.48) which means 

* supplying a word or words from one sentence into another sentence or passage Vide notes 

to V. M. pp. 26G-267. . : ; ^ \ 

• ' 3. The rule ‘ wife, daughters &e* ’ and the exception ‘ a reunited coparcener takes the 

estate of a reunited coparcener ’ have this in common that they both relate to the succession 
otaainndaB to a deceased person* 

4, The verso of ManU ( 9,211 ) occurs in the context of reunion and therefore Yaina* 
valkya^s verse ( II* 138 ) can be Connected with it and it is not necessary to Understand cer* 
tain words like * svaryatasya’ and ‘aputrasya’ i from YSj* IL 136 into Yaj* II. 138. The 
tnaxim of interpretation is that all smfti texts bearing on a topic are to be read together and 
supplement each other. 
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#shares ( in lihe' deceased father’s property ) since ( on that hypothesis ) thig 
text would ..have no 'application to one ■( a deceased reiinitetl. person ) dying 
after leaving a son In that case the'result would be opposed to popular, usage 
which, is thebasis 'of the aiithoritativeness of the science of (law' 

and judicial administrati^^^ ). ( An objection may be raised that ) if ( the 

word aputrasya ) be not supplied (' in Yaj, IL 338 ), this verse will be appli- 
cable also to one who dies reunited leaving a son and then in a competition 
between a son who is not reunited (with his deceased father) and a brother 
and the rest who are reunited { with the deceased ), the brother and the 
rest alone ( who are reunited ) will get ( the estate of the deceased ) and 
not the son and the like ( who are not reunited ). ( The reply is that ) it 
is not so and { the objection ) will be answered in explaining the latter half of 
this verse ( Taj. II. 138 )• 

( The author ) states ( in the words * sodarasya &c. ) an exception to 
what is laid down in this first quarter of the verse ( visj. ‘ of one reunited, 
the reunited coparcener ’ ) : here the words ‘ samsrs|inah samsrs|i ’ are 
understood (in the second quarter). The meaning (of the second quarter) is 
that in a competition between a full brother and a half brother, both being 
reunited ( with the deceased ), the full brother who is reunited should take 
the wealth of the deceased reunited member. The latter half of the verse 
( Yaj. II. 138 ) is * dadyat t%c The meaning ( of this latter half ) is : if at 
the time of dividing the estate of a deceased re-united member the 
pregnancy of his wife was not ascertained and a soil is subsequently born, the 
paternal uncle or the like who was reunited ( with the deceased ) should 
deliver the share ( of the deceased ) to such a son? but in the absence 
of a son ho should take the share himself,^ Here the mere fact of being 
a son determines the right to take the share of ( the deceased ) 
father and not the fact of being born after the partition ( between the. sur- 
viving reunited coi)areeners), because the latter supposition serves no purpose, 
is cumbrous and would lead to the ( unacceptable ) result that a son born to 
a reunited coparcener in a distant country before partition would not be 
entitled to share ( his father’s estate ) if the fact ( of his birth ) was not 
known ( to the partitioning members ). Therefore an uncle or the like 
though reunited must give the share ( of the deceased reunited member ) to 
his son previously born? though not reunited ( with the deceased )& 


1. If * aj^utrasya ’ were sni^plied in Yaj. II. 138, that verse would have no application 
to a reunited person who left male issue. Then the result would be that if a man died re- 
united with a son and also left a son or grandson who was not reunited, both sons would 
take shares, as the verse ‘ of one reunited, a reunited coparcener takes the wealth * applies 
on the hypothesis supposed only to one dying issueless. 

2. The Mit, and the May ukha widely differ as to the interpretation of Yaj. 11.138 
The Mit, supplies the word ' aputrasya ’ in it, Nllakaniha docs not. The Mit. connects the 
first half of IT. 138 with the latter half, while Nil. takes the two halves as independent. 
Vide notes to Y. M, pp. 2G8-“270 for details. 

’ P, 148 ( text ). 
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The same anfchor ( Yaj. II. 1B9 ) propounds the rigM of a rennited half 
brother and a full brother not reunited to share equally the wealth ( of the 
deceased brother ) : 

One born of a different mother, if reunitedj may take the wealth ( of 
the deceased ), but one born of a different mother, if not reunited, does 
not take it J ( a full brother ) even though not reunited should take ( the 
wealth ) and not the half brother ( alone ) though reunited. 

Here by the expressions ^ born of a different womb *, * born of a different 
ihother ’ and the like the half brother alone is not denoted, but the paternal 
uncle and the like also, *since the etymological meaning ( of these words ) 
applies to them also without any distinction^. Otherwise it would follow 
that the text propounding reunion with the uncle and the rest is without any 
purpose, there being no other result brought about by the state of reunion,^ 
The words * asarnsrstyapi ’ are connected with both the preceding and the 
succeeding clauses like a lamp on a threshold.® And the word * samsrsta ’ 
by being repeated conveys one who is reunited in wealth and also a full 
brother who is related to the same womb ( as the deceased When the 
first meaning of samsrSta ( viz. one reunited in wealth ) is taken the word 
^ api * ( also ) is to be understood after it and at the end of the verse 
the word ‘ eva ’ ( alone ) is to be supplied. Hence the following are the 
meanings of the sentences ( of this verse ) :-( 1 ) anyodarya i. e. one 
born of a different womb such as the wife, father, paternal grandfather, half 
brother, paternal uncle and the like, if reunited ( with the deceased ), takes 
the wealth ( of the deceased ) ; ( 2 ) one born of another womb, if not 

reunited, does not take ( the wealth ). By this reunion is declared by the 
method^ of positive assertion and that of negation as the cause of taking wealth 
( as heir ) in the case of one born of a different womb ; ( 3 ) The Ml 


1. The paternal uncle of a person is as much born of a different mother as his half 
brother. 

2. What is the purpose of reunion ? It is this that the reunited man should succeed to 
the wealth of a reunited deceased person in preference to another relative equally related 
but not reunited. As among half brothers, one who is reunited takes in preference to one 
who is not re-united, so the same rule should apply to paternal uncles. If reunion were 
not a ground of preference among paternal uncles, a paternal uncle stands to gain nothing by 
reunion. . 

3. A lamp on the threshold sheds light inside the house and also outside. So the 

words ‘ to be connected with the preceding clause 

and also with the succeeding one , 

4. has two meanings, ( 1 ) one reunited and { 2 ) a full brother. In the 

latter half of II. 139 we have two clauses brother) and 

{ one reunited ) ( 

5. ‘ Whoever is reunited takes the wealth of the deceased. * This is the method of 
mmya ( positive declaration ) ; ‘ those who are not reunited do not take the wealth ' { when 
there is reunion with some); this is the methoff of vptfreka (negation or absenee ), 

’^P,449(text). ‘ ■ ■ “ 
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s. m 9;i2-i5: , ,1 
M. p, 8811.1-35 J 

brolihar called: here ^ takes the ijvealth, even though' ha be not 

reunited J, by this the fact of being a full brother is itself ■ declared ,lo, be, a, 
canse: (' of taking wealth ) : ( 4 ) ■ a ‘ satfisrsfa ’ i» e. one whose wealth 

is reunited, but born of a different mother, does not alone take the wealth* 
Hence the conclnsion is that both take the wealth in equal shares, one 
because he is reunited ( though born of a different mother ), the other 
because he is a Ml brother ( though not reunited )» Manu ( 9» 211-212 ) 
makes this very point clear in his section on reunited coparceners: 

If the eldest or youngest of several brothers were to be deprived of his 
share or if any one of them were to die, his share is not lost ; but the full 
brothers and reunited coparceners and the full sisters should assemble 
together and should divide that share equally. 

Hiyeta * ( be deprived of ) means ‘ by entrance into another order ( of 
ascetics &c. ), by degradation for sins and the like The word ‘ sodaryah ’ 
is connected with ‘brothers’ ( in the latter half ). ‘ Those who'*" are reunited’ 
mean the wife; the father, paternal grandfather, half brother, the paternal 
uncle and the like.® On this point Prajapati states a special rule : 

Whatever concealable wealth ( like gold and silver ) exists is taken by 
the reunited members ( though born of a different mother ) ; but lands and 
houses are taken according to their shares by ( full brothers ) though not 
reunited* 

V x^ntardhanam ’means gold, silver and the like which it is possible to 
conceal by being deposited underground &c, ; ‘ samsrstah * i. e. a reunited 
member born of a different womb should take it ; but full brothers should 
take lands ; and cows, horses and the like should be taken by brothers full 
and half. This is the meaning. Madana says that a reunited coparcener 
though born of a different womb, alone takes even kine, horses and the like. 
But this ( view ) is not based on the text ( of Prajapati ). In the Smrti- 
candrika ( it is said that ) the full brother alone, though not reunited, takes 
when what is left ( by the dying member ) is either concealable wealth or 
land or kine and the like. The authority ( or basis ) for this view is ques- 
tionable, iimong full brothers, if some are reunited and others are not 
reunited, the reunited ( full brothers ) alone should take the wealth, 


In Bindra v. Mathura 6 Lucknow 456 ( P. B. ) it is said that while the general 
rule as regards reunited members is that of succession by survivorship, an exception giving 
preference to uterine ( sodai'a ) brother not reunited has been engrafted to that rule and 
that under the Mitaksara a uterine ( sodam j brother though not reunited succeeds as 
against the father ( of the deceased ) though reunited. 

1. The section on exclusion from inheritance below sets out the circumstances under 
which a man was deprived of his share or right to inherit. 

2. Vide notes to Y. M. pp. •273-275 for the varying interpretations of the two versep 
of Yaj. ( II. 138-139 ) and of Manu ( 9. 211-212 ), 

* P. 1*50 ( text ), 



m ^ [ %^;^Sb,s9i,^. 

because of tbe existence ( in their case ) of two reasons ( for taking wealth ) 
viz. being a full brother and being reunited. Hence Gautama ( '28^/26 :) 
says: When a reunited ( coparcener') dies, one i^eunited takes the wealth. '■ 
Brhaspati ( p. 381 : V. 76 ) says : 

( Two coparceners ) who again ( i. e. after separating ) become reunited 
throiigh affection take the share of each other ( on death )• 

The following then is the essence extracted from the above (discussion) : 
The son whether reunited with his father or not should take the whole share 
of his father, since the fact of being a son is alone the determining factor 
as regards the rights to take the share. Even among sons if one is reunited 
and the other Is not, then the ( son ) reunited alone takes (the whole share), 
since the text says ‘ of one reunited, the reunited ’ ( Yaj. II. 138 )* In a 
competition between a son reunited and any reunited person other than a son 
the son alone ( takes the wealth ), since this has been expounded above, on 
the w'ords * dadyac^capaharec-cams^am * ( Yaj. II. 138 latter half ). In a 
competition between reunited persons other than the son such as the parents 
the brothers, paternal uncles and the like> the parents'^ alone take» Among 
them ( the parents ), Madana says^ that the mother takes first and then the 
father. The brother, uncles and the like ( when all are reunited ) should 
take ( the wealth of a deceased reunited coparcener ) by sharing it equally, 
since the determining factor for being entitled to take the estate viz. state 
of reunion, exists in the case of all of them. When there is a competition 
between a ( full ) brother not reunited ( on the one hand ) and a paternal 
uncle, half brother or the like ( on the other ) who is reunited, they take 
after dividing equally, since Yaj. ( II. 139 and 138 ) ; 

A full brother even though not reunited should take the wealth and not 
the half brother ( alone ) though reunited ; of a leunited ( coparcener ) 
the reunited coparcener ; but in the case of a full brother, the full 
■hrotlier. ■ ' 

If there is only the wife who is reunited ( with the deceased ) she alone 
takes, since the text is * of a reunited coparcener, the reunited coparcener 
When there is a competition ( assemblage ) between the wife who is reunited 
and other males who are reunited, they alone take and not she. So also 
S^ankha and Narada ( pp. 195'~196 vv. 25-27 ) on starting the treatment of 
reunited coparceners say .* 

Among brothers, if any one dies sonless or becomes an ascetic, the rest 
( of the brothers ) should divide his wealth ( among themselves ) except 
the stridhana ( of his wife ). They should provide for the maintenance 
of his wives up till the end of their lives if they keep ( unsullied ) the bed 


1. The view oi N!lakautlia would he different as according to him among parents, the 
father comes before the mother, . . 

* P. 151 { text ), ‘ , ' ' 
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; of lheir husband, but if they be oisherwise they slioiikl cufc off (fehe mainte* 
.nance). Ibis, enjoined tihabshe who is his daughter is .to be maintained out 
, ' .of Iier, father’s share*, she takes the- share ■( of her father ) till her mar^ 
riage ; after that { marriage ) her husband should maintain her/ 

Just as in.lhe- ('Vedic ) text /If after a man has set .'apart 'rice, for 
offering ( in dars^a isti ) the moon were to rise in the east, he should divide 
the husked grains of rice ( set apart, for the isti ) into three classes ’ ( Tab 
Saiii II. 5, 4. 1—2) the'^ actual setting apart of the rice is not intended , to 
be prescribed ( as a condition for undergoing the prayas^citta for the unexpected 
moonrise ), since another text ( SVtapatha— brahmana XI. I. 4. 1 ) ‘ if ( the 
moon ) rises when the ( rice for the ) offering ( is not set apart )’ it is under- 
stood that preparations for the offering (are meant to be the condition ), so 
in the above passage ( from Narada and S'ahkha ) from the very opening 
verse ( of Narada in that passage ) it is understood that reunited members 
are the agents of the actions of dying, becoming an ascetic or dividing and 
therefore the word ^ brothers ’ is not to be taken literally ( but only as ilk 
ustrative ).^ As to what S^ahkha says after starting a discussion about re- 
united members ^ the wealth of one dying sonless goes to the brothers, on 
failure of them the parents take it or the eldest wife intended, 

according to Madana,^ for fixing the order ( of succession ) among the un- 
reunited brothers and the rest, when a reunited coparcener dies after the 
death of those with whom there was reunion such as the paternal uncle, the 
brother’s son or half brother. The same author (Mad ana) says that even here 


1. In Bai Mangal v. Bai Bukhmini 23 Bom. 291 this iast verse is quoted at 
p. 295 and it is said* all texbwriters appear to be agreed on this point viz, that it is only 
the unmarried daughters who have a legal claim for maintcnaucc. The married daughters 
must seek their maintenance from the husband’s family. If this provision fails and the 
widowed daughter returns to live with her father or brother there is a moral and social 
obligation, but not a legally enforceable right by which her maintenance can bo claimed as a 
charge on her father’s estate in the hands of his heirs 

2. Vide notes to V. M* pp. 277-279 for detailed explanation of this passage. Narada 

has before the three verses quoted in the text a verse ^ g that is,' the dis* 

cussion starts with reunited coparceners in general ; hence the word ‘ brothers ’ in the first 
of the verses quoted in the Mayukha is not restricted to brothers only but stands for all re- 
united members. This is illustrated by a Yedic example. If a man through mistake makes 
preparations for a darka i^U and then it being really the lltli of the dark half the moon rises 
in the east, an expiatory rite is prescribed. * Nirvapa ’ means ‘ sotting aside grains, intend- 
ing them for being offered to a deity The question arises whether the expiatory rite is to 
be performed only when the preparations for dars'a isti have gone so far as ‘nirvapa’ or 
oven if they have not gone so far. The S^atapatha prescribes the expiation even if the grains 
have not been set apart. Hence the words ‘ havir niruptam ’ in the Tai. Sam, are not to bo 
taken literally. ' • 

3. Madana’s view seems to be that this text lays down a special order of succession 

( other than the general one of wife, daughter, daughter’s son &c. ), when one who was re- 
united with an uncle, nephew or brother dies after all of them arc dead. • • 

P. 152 ( text h 
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( among parents ) the mother takes first and then the father. * The eldest 
wife ’ ( in the text of S^ankha ) (takes) if she is self-restrained (i. e. chaste )» 
In default of the wife, the sister ( takes ) ,* to the same effect is Brhaspati ( p« 
381 V. 75 ) ; ■ ' 

She who is his sister is entitled to get a share therein. This is the 
rule in the case of one ( dying ) childless and also without wife and 
, parents.^. 

Some read this yerse as* she who is his daughter. ’ In default of 
daughter and sister, the nearest sapinda ( takes ). 


Now begiiis ( the section OB ) Stridhana. 

Manu ( IX. 194 ) says : 

\¥hat was given before (nuptial) fire, what was presented on the 
bridal procession, what was given as a token of love, whatever is obtained 
( by a woman ) from her brother, mother or father — these are declared to 
be stridhana of six sorts. 

The word * six ’ ( in sadvidham ) is meant only for excluding a lesser 
number^. Hence the word ‘ and the like * in the ( following ) text of 

1. TMs verse of Brhaspati about the sister is referred to in Kesserbai v. Talabh ^: Botn. 
188 { at p. 202 ) and also in Tukaram v. Narayan 36 Bom. 339 ( F. B, ) at p. 363. 

2. The idea is that the mention of six hinds does not exclude a larger number, hut only 
emphasises that there cannot be less than six kinds of stridhana. As the verse of Manu does 
not exclude more than six kinds of stridhana, the verse of yajSavalkya which after ex* 
pressly naming some kinds of stridhana employs the word ‘ adya Ms not in conflict with 
Manu’s but rather harmonizes with it. The Mit. gives the widest possible meaning to the 
word stridhana, when it says on the word *adya ’ ( ‘and the like’ ) in YaJ. II. 143 that the 
word ‘ adya * includes ‘ what is obtained by a woman by succession to ancestral property, by 
purchase, by partition, seizure ( adverse possession ) and finding The Mayukha does not 
expressly state, as the Mit. does, that stridhana has a very wide meaning but divides strl“ 
dhana for purposes of succession into two kinds, pnribhdsika { technical ) and apWibhasika 
( non- technical ). The former embraces such varieties of stridhana as adhyagni, adhyavaha- 
nika, anvadheya &c. enumerated in the smrti texts of Manu, Taj., Visnu and others, while 
the non-technical stridhana comprehends wealth acquired from strangers or by mechanical 
arts or by her own labour or in any other way. Jud.icial decisions have not only not followed 
the Mit. but have very much restricted the meaning of stridhana. In Sheo Shankar Lai 
v. Debt Bahai 25 All. 468 ( P. 0. ) it was held that property inherited by a female from a 
female is not her stridhana in such a sense that it passes to her stridhana heirs in the female 
line to the exclusion of males and that there is no distinction between a female inheriting 
from a male and a female inheriting from a female under the Benares school ( Sheo 
Partab v. The Allahabad Bank 25 All.p. 476), This means that property obtained by a female 
from a male or female is not stridhana. This is the law in the whole of India except in 
Western India. Vide also Chotay Lall v. Chunno Ball L. R. 6 I. A. 15 at p. 32. The Privy 
Council in 25 AIL 468 at p, 474 refer to the view of the Mayukha which makes property 
inherited by a female from a female her stridhana. Vide also 45 All, 715. In Debi 
Mangal Prasad v. Mahadev Prasad 39 I. A, 121{=34 All. 234 ) it was ‘held that the 
share obtained by a mother on partition among her sons is not her stridhana and on her 
death devolves on her husband’s heirs* So the position of the Mit. as to partition also is 
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^yajnavalkya ( Ih 143 ), is easiiy explained ( or harmonized ) : 

What was given ( t;o a woman) by -her father? mother, husband or 
brother, what was presented to her before the ( nuptial ) fire, wealth given 
- to, . her OB ' supercession ■ and the like are enumerated as 'str%dhu%a 
(^ v^omd^ns p^oulium ) } 

And yisnu ( Dh« S» 17. 18 ) mentions more ( varieties than six ) : 

What was given ( to a woman ) by her father, mother, son and brother^ 
what was presented to her before the ( nuptial ) fire, wealth given on her 
husband marrying ( another woman ), what Was given by her relatives 
( or cognates like the maternal uncle ), s^'ulha md ( these 

are the kinds of strldhana ). 

Katyayana d^^nes cidhy a gni ( given before the nuptial fire ) and the 
other kinds ( of stridhana ) ^ : 

What is given to women at the time of marriage before ( the 
the nuptial ) fire that is declared by the wise to be stridhaha* 

That again which a woman obtains when she is being taken ( in a pro^ 
cession ) from her father’s house ( to the bridegroom’s ) is declared to be 
stridhana of the adhySvahanika kind^. Whatever is given to ( a 


32<bgatived. On the point of adverse possessioU there is a conflict of decisions. In Kanhai 
Bam Yi 'Musammat Amri 32 AIL 189 it Was held following 6 I* A. p. 1 that what is acquired 
by a woman by adverse possession becomes her stridhana ; vide also Krishnai v. Shripati 30 
Bom. 333, Suhramaniaii v, Arimacliellam2U MM>d,X at p* V. But in Lajvanti v. Safa 
Chand 51 LA. 171 ( = 5 Lahore 192) it was said ‘ if possessing as widow she possesses 
adversely to anyone as to certain parcels, she does not acquire the parcels as stridhana, but 
she makes them good to her husband*s estate ^’his was followed in Anant v, Mahadeo Sit 
Bom, L. B. 628. But in 46 AIL 769 and Suraj Balli Singh v. Tilakdliari 7 Patna 168 and 
in Bant Baksh Singh v. Bhagwan B L. B. 6 Lucknow p* 365 at p. 373 the P^ 0. case of 
Lajwanti v. Safa Chand was explained and it was held that if a widow holds property 
adversely it becomes laQT stridhana. As regards property acquired by a widow from the 
accumulations of the income of her husband^s property vide Isri Butt .y, Hansbutti 10 
Cal. 825 ( P. C, ), Saudamini v. AdministratoT’^Qeneral of Bengal 20 Cal. 433 ( P. C. )? 41 
Cal. 870. 

1. In Brij Indar v. Banee Janki L. B* 5 I. A* 1 this verse of Yaj. is quoted (at p. 14) 
and it is said “ And the words ‘ and the like * or ‘ such like ’ would show that the author 
did not intend to limit his definition to the particular kinds of property therein enumerated,*’ 
Adhivedanika is wealth given to a wife as a solatium When she is superseded and the husband 
marries another woman. It is defined by Yaj. II. 148 ( quoted in the text below ). Yaj. I, 
73 mentions the circumstances under which alone the supersession of a wife was allowed* 
In Bhugwandeen v. Mynabaee 11 Moore’s Indian Appeals at p. 512 it is said that the Yivada- 
ointamapi and May ukh a confine strldhana within the definitions of Manu and Katyayanit 
and that they exclude the property inherited and the other acquisitions which are compre- 
hended in the last clause of the para of the Mitaksara. 

2. S'ulka and anvadheyaka are explained in the verses of Katyayana quoted below. 

3. Tide notes to Katyayana verse 894 for the origin and development of stridhana ill 
Yedic times and the times of the sutras, 

4. The V. B. ( p. 623 ) says that when the married ghd is taken back from the bride* 

groom’s house to her father’s, what is given by the father-in*law and others is also 
adhyavahanika, ■ 

^ pass (text). 

V. M. 23 
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married ) woman through' afi^ecti on by her father-in-law of mother-in-law 
and what is received at the time-of bowing at th^ feet (- of elders ) is 
pHtidaiia ( gifts through affection ). Whatever is obtained by. a woman 
after her marriage from the family, of her husband and also what r is 
similarly obtained from the family of her ( father’s ) kinsmen is said ;to 
be amadheya ( gift subsequent ). That is declared to be s'ulka, which. 

, is obtained as the price ( or equivalent ) of household utensils^ of beasts 
of burden, of milch cattle, of things ( required ). for decorating herself^ / 

The meaning is that what is given in money to a bride at the time of 
her being given away ( in marriage ) when household utensils and the like 
are not available { or are not given in kind )♦ YajSavalkya ( II. 148 ) 
expounds Mhimdamha : 

He ( the husband ) should give to the superseded wife a sum called 
ddhiv@d(X%ik<% which would be equal ( to the expenses of his second 
marriage ) when no stridhana was given ( by him ) to her,, but if any 
stridhana had already been given, he ( the husband ) should allot to her 
only a part ( as Mhivedanika ). 

‘ Ardham ’ (half)-^by this it is meant that ( he should give ) as much . 
diS Would make ( the stridhana already given ) equal to the expenses of the: 

( husband’s ) second marriage (which supersedes the first wife). Devala says ; “ 

What has been promised ( to a woman ) by her husband as stridhana 
must be paid to her by the sons as if it were a debt ( of their father ). 

*Pratis^rutam ( promised ) e. to his wife. On the topic of giving 
property to a woman Katyayana states a special rule* . ? 

Stridhana should be given to a woman by the father, the mother, the 
husband, the brother and kinsmen according to their means up to two 
: thousand, except immovable property. ' 

Madana says that wealth other than immovables may be given up to the 
limit of two thousand pctnas. Vyasa also says : 

A gift of two thousand as the maximum may be given to a woman ■ 

. ( by a man ) out of his wealth* ; ' 

Here this gift is limited to two thousand ( if given ) every year. The 
same author ( Madana ) says that a gift if made after several years may 

i* S'ulka * generally means * bride price * i. e. tbe price paid by the bridegroom 
for giving the girl in marriage. Man u III. 51 prohibits the taking of s' ulka by the. father 
of the girl for himself, bufe he allows ( in III. 54 ) sulka being taken if it is kept aparty 
for the girl herself. The Sm.O. aindVlr. explain it as the price of the articles which the 
bridegroom was in the habit of presenting to his bride at the time of marriage or when he ' 
started a home. Vide notes to Kat. v. 898. . 

154 (text) y 
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exceed 5:liis, ( limif; of Ijwo thousand ) and in case of ' ability 'even immovMW' 
property . may be ..giyen* ■ 

Jn property given to a woman in fraud of one’s coparceners and-, in 
ornaments and the like, given to her merely for wearing a woman , has ,jiO 
ownership as said by KatySyana : 

What was given ( to a woman ) with a fraudulent intent or in virtue 
of some ( special ) occasion ( such as a festival or marriage ) either by 
the father, the brother or the husband is not declared to be stridhana,^' 

The same author ( KatySyana ) says that property earned by mecha- 
nical arts and also what is obtained from friends and the like other than 
the father and the rest do not become stridhana ( a woman’s peculiar 
property ). 

Whatever is earned ( by a woman ) by means of the mechanical arts 
or is acquired ( by her ) through affection from a stranger ( one other 
than the father, brother, husband &c. )"inthat the husband has ownership, 
but the rest is declared to be stridhana 
As for the text 

A wife, a son, a slave — all these are without property. Whatever 
wealth they acquire belongs to him to whom they belong ^ 

*that also has reference to wealth acquired by mechanical arts and the like^. 
It is more proper to say that ( this verse ) is intended to lay down that a 
woman has no absolute dominion over even ^dhivedci'thikix and other 
( species of stHdhana ), It is hence that Manu ( 9. 199 ) says : 

Women should not make expenditure from the property of the family 
which is common to many ( members of the family ) nor even from their 
own wealth without the permission of their husband. 


1. Some read ‘ sopSdhi With this reading the meaning is * what is given on 
condition ’ ( viz. it is to bo worn only on certain occasions like festivals ) and 
‘ yogavas'ena ' may also mean ‘ '^hat is given by means of a deceitful trick.* 
In Kurnar am v. Einibhay { 1879 ) P. J. p. 8 it is said ‘ if there be an actual 
and complete gift without fraud the ornaments belong solely to the wife. If given only in 
the sense of being placed in her charge for use on extraordinary occasions they remain the 
property of the husband. Wearing the ornaments at festivals affords a ground of inference 
in favour of husband’s ownership only if there is no wearing of them on other occasions. 
The inference is in no ease conclusive. Possession being prima facie proof of ownership, 
when wife has ornaments, the burden is on him who questions her ownership \ 

2. This verse is quoted in Muthu Bamknshna v. MarUmitMi Goundan SS Mad* 
1036 ( at p. lOlO ) and it was*said that ‘ all the texts recognise the wife’s ownership in the 
property acquired by her labour. They only restrict her right of alienation and make it 
subject to the wishes of the husband. ’ 

8. This is Manu 8. 416 and MahabhSrata Udyogaparva 33.64. 

4. This is the view of the Sm. C. and Vir. Nllakantha appears to prefer the view that 
women have no independent power of disposal ( when their husbands are living ) over even 
such stridhana as adMvedanika ( and therefore also over what is acquired by mechanical 
arts and gifts from strangers ). r 

, ^ P, 155 ( text ). 
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meanS' * expendilsur© ’ 

' Ib a, cerfeam' H of ' property KstsySyana declares , Iho absoluf;© do** 

minion ( of woman ). 

“ That; is known to hB ^cii>Vtddyiha wbich Is obtained by a woman 
whether married or a maiden in her husband^s or father’s house from her 
brother or parents^. On obtaining wealth of the saudayika kind it is held 
( lit. desired ) that women have independent dominion ( oyer it ), sine© it 
was given by them { by the kindred ) as a support in order that they 
may not be reduced to a terrible ( or wretched ) condition. II has been 
declared that women always have independent dominion over BQiJfddyi'k(^ 
as regards sale or gift at their pleasure and even as regards immovables % 
But over immovable property given by her husband she has no 
absolute dominion as said by Ntoda : 

Whatever was given by a loving husband to a woman, she may enjoy 
as she pleases when he is dead or she may give it away excepting 
immovable property 


1. In Lakshman y. Satyahhamahai ^ Bom* p. 512. ( foot-note 7 ) it is said that 
it is better to translate * nirhSra * by * hoard V than as * expenditure • 

2, ‘SSrdham’ is a bad reading. Bead / vipi Mnstead. Saudayika is a technical 
Word used in a peculiar sense hy Kat, It is derived from ‘ sudaya ’ and comprehends 
several kinds of stridhana property. It is specially coined for saying that over saudayika 
a woman has absolute power of disposal even during her husband’s life-time. It is wealth 
which a woman receives from her parents, brothers and their relations ( but not from the 
husband or his relations ). IBs is the interpretation of Sm. 0. and V. B. (p. 611 ), but the 
PayabbSga reads ‘ bhartu^ sakas'at* and thus includes husband’s gifts also under saudd^ 
yika* In Muthukarupya v. SelatJiammal 39 Mad. 298 Katyayana’s definition of sau- 
dayika is translated ( at p. 300 ), the varying views of Sm. C., Par, M. and Saras, are set 
out and it is hold that a gift by the father of immovable property to his daughter before 
marriage was saudayika and at her absolute disposal. In Yenkaraddi v. Hanamanta Gowda 
S4 Bom. L. B. 1144 BatySyana’s verses on saudayika are quoted and it is held that 
property bequeathed to a woman by, her maternal grandfather is her saudayika stridhana 
which she is competent to alienate without the consent of her husband. 

3. These two verses are quoted in i Mad. H. 0. B. 85 at p, 90 (foot-note), 
Bhagirthibai v. Kaknujirao 11 Bom. 285 ( F. B. ) refers to Kat. on saudayika ( at p, 302 ). 
In Bhau v. Baghunath I* 11*^. SO Bom* 229 these two verses and the definition of 
saudmjika are quoted ( on p. 238 ) and it is held that except at to the kind known as 
saudayika a woman’s power of disposal over her stridhana is during coverture subject to 
her husband’s consent and that she cannot dispose of such stridhana ( other than saudS- 
yika ) by will where the husband survives her and is not shown to have assented to 
the will. Vide Bhagavanlal v. Bai Bivali 27 Bom. L. B. 638, where 30 Bom. 229 
was distinguished. In Nathuhhai v. Jmher 1* h* B. 1 Bom. 121 the last of the three 
verses of Kat. is relied on (at p, 12S ) for the proposition that a Hindu female is not 
on account of her sex absolutely disqualified from entering into a contract. 

4, This verse is quoted in %nkata Bam Bau Y* Ymkata Surya Ban 1 Mad 

281 at p. 287 and in 25 All. 861 at p. 353 ( where it was held that in immovable property 
giyen or 4wsed by husband to a wife she has no power of alienation unless expressly con- 
^rrod^ ) Vide also v. 11 Bona, 673. InBamodar y, PtirmanandaB 
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The same' anfehor declares t;he noa-exsilienoe of dominiori in llie husband 
and otihers OTer ^iT%dh<^n(^ i 

■ ' Heitsher the' husband, nor fehe son, nor fshe father, nor the brothers 

have authority over §tT%dhaifia for taking it or giving it away,. If any- 
one of these consumes by force woman’s property he should be made to 
restore it with interest and shall also incur a fine.^ If #such a person 
were to consume it amicably after securing her consent, he would be 
made to restore the principal only, when he becomes well-off (able to pay). 
Manu ( YIII. 29 and IX. 200 ) says : 

On such * of their kinsmen as seize the wealth ( of women ) while they 
(the women) are alive a righteous king should inflict the punishment meted 
out to a thief. The heirs of the husband should not divide. ( among them- 
selves ) the ornaments worn by women during the lifetime of their 
husband. If they divide them, they become degraded ( sinful ). 

Dhrta^ means ‘ what was given to her by the husband and the like 
and was worn by her. ’ Devala says : 

Maintenance ( what was given for maintenance ), ornaments, B^ulka 
( bride price ) and the profits of money-lending are her stridhana. She 
alone is entitled to enjoy it and the husband is not entitled ( to 
enjoy it ) except in the case of distress. In the case of idle expenditure 
or consumption of it ( the husband ) should repay it with interest, but 
he may use the stridhana (of his wife) for relieving the distress of his son . 

Vrtti means ‘ wealth given by the father and the like for her main- 
tenance Lahhah? means ‘interest’. Mokm means ‘ expenditure i. e. 
gift. ’ The word ‘ son ’ ( is illustrative and ) implies the whole family. 
Yajnavalkya( II« 147 ) says : 

The husband is not liable to return, if he is unwilling, the property 
of his wife taken ( by him ) in a famine, for indispensable religious 


7 Bom. 165 at pp. 164-165 tliis verse was relied upon for the proposition that a widow has 
absolute control over movables given by the husband or inherited by her. In Seth Mul- 
chand v. Bai Mancha 1 Bom. 491 it was held that an absolute bequest by a Hindu of hfs 
separate immovable property to his widow confers on her as full dominion and power of 
alienation over that property as if the bequest had been made to a stranger and that the 
passage of Harada had reference probably to a stage of progress in which the severance of an 
estate from the family was still looked on as impossible or at least as sacrilegious. 

1. This verse is qaoiQdi in Nathuhhai v. 1 Bom. 121 at p. 123. The three 

verses are ascribed to Katyayana in most digests. 

2. This verse is quoted in Nathuhhai v, Javher 1 Bom. 121 at p. 123, 

3. ‘ Labha ' is variously explained. Sm. 0. and Yir. say that it means what is given 
to a woman when observing a vrata { such as one for securing the favour of Parvatl ); while 
Y, B. explains it as ‘ what is received from relatives * . * Idle expenditure ’ means * spend- 
ing in gambling * or oh ‘ nautch parties * &c. This verse of Yaj. is quoted in Namfnalwar 
v. Perundevi 6B Mad. 941 at pp, 944 and 946, where ‘ taken * is said to mean not merely 
physical iaking but ‘taking and using ^ and that if husband does not use, then the wife 
still remains the owner. 

P. X66 ( text ) . 
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acts, in disease, or while under imprisonment { by a oreditor or by the 
king or by an enemy ). : 

Herefrom the express mention of the husband it is ( as good as ) deolared 
that one other than the husband should not take a woman property even 
in such distress as a famine and the like. * Dharmakiryam ’ ( religious 
act ) means ^ an indispensable one ‘ Sampratirodhake ’ means * in prison h 
Devala says that in certain cases (the husband) has to return ( stri- 
dhana used by him ) even if he be unwilling : 

If the husband has two wives and he does not honour ( reside , with ) 

. her, he should be forcibly made ( by the king ) to return ( the strldhana 
of the ill-treated wife ) even if she bestowed it upon him through affec- 
tion* *Where food, raiment and residence are withheld . from a woman 
(by her husband) she may exact (or demand) her own property 
( from the husband or his family ) and the share ( of the husband ) from 
his coparceners. 

* Eikthinah ’ means ‘from the coparcener’. This text refers to a chaste 
wife; but an unchaste wife does not deserve a share. And to the same 
effect the same author says: 

A wife who does acts injurious ( to her husband ), who is immodest, 
who wastes property and who is given to adultery is not entitled to any 
wealth ( of her husband^ ). 

The same author says:* 

Wealth was produced for sacrifices; therefore one should employ it on 
. religious objects and not spend it on women, fools and irreligious people* 

Manu (IX. 195) thus declares the order of heirs, after a woman’s death, 
in taking her ( stridhana ) wealth called anvddheya^ ( gift subsequent) : 


1. This verse is also ascribed to Katyayana. If we read ‘ strldhanam * as one word as 
done in the text the meaning according to the Sm. C. is * she is not entitled to use even 
her own strldhana according to her own wishes From the context it seems better to 
separate as strl and dhanam* 

2. This verse is quoted in the Hit, which does not accept the position that all wealth 
is intended for sacrifices. Vide notes to V. M. pp. 287-288 for discussion of the position of 
the Hit. 

3- The Mayukha differs from the Mit, in prescribing several different modes of 
succession to several kinds of strldhana. The Mit. prescribes one mode for all kinds 
of strldhana except s'ulka. The Mayukha prescribes four different modes viz. 
{ 1 ) for anvadheya and husband’s gift of affection, ( 2 ) for s'ulka, { 3 ) for technical 
strldhana other than that in 1 and % and ( ^ } for non-technical strldhana. According to 
the Mit. this verse of Manu does not lay down a special rule (vividU) not found else- 
where but is only a re-iteration ( ) of what is already well-known, viz. that when 

a woman has several daughters ( who will therefore be full sisters ) they succeed to their 
mother’s strldhana ( and sons do not take at all); but when there are no daughters 
at all then sons succeed to their mothers strldhana together. Others like the OayabhSga, 
the Sm. C., the V, B., the Vir, hold that this text of Manu contains a special rule that 
daughters and sons succeed together to the strldhana and to husband’s gift§ 

^ p. X57 { text 
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■; Anvadiieya ' weallih ' and what was given '"'I jo' her hy her hiisbanrl throiigh 
. affection 'Shall helongto her childreni-.if she dies while ■■ her husband Is alive. 
The samo . author :■ ( Mahu JX*-. 192 ) particularises what is ' meant' by 
( children ) « 

■ ' When the mother is dead,^ all the full brothers, (sons of the woman 

■ deceased) as well as the full sisters should equally divide the maternal 

’ ■ yrealth* ■■■■;■ ■ ■■ ■ . : 

The meaning ( comment.) oh the ; Mitahsara ( on this passage ) is.*— where- 
owing to the non-existence of daughters it follows that sons become entitled ’ 
together ( to their mother’s siTidhc^Tich ), there they take together ^ ( and 
divide equally ); but ’^f^where it is only the daughters that are entitled to 
succeed) there they take together— this is merely what is repeated -( by . 
this text of Manu ) ; but it does not lay down a special precept as to sons ' 
and daughters taking together ( as heirs V which ( rule ) is unknown ( from 
any other text ). But others ( writers ) say that ( this text ) lays down 
a special rule not known from any other source, viz, that sons and 
daughters, succeed together as regards anvadkeya and husband’s gifts of 
affection. - 

Manu declares^ a special rule about sisters : ' '' 


of affection. From the way in which the two views are Bet forth and comparing this with the 
way in which the Mayukha sets forth two views with the words ‘pare tu’ (as above p. 749 n 1) 
it. is clear that Kiiakantha favoured the latter view. In Sitabai v. Vasantrao 3 Bom., 
L; E. 201 the whole of the passage of the Mayukha' commencing with Manu IX. 195 up to 
the text of Katyayana ‘ sisters having husbands should share with brothers ’ (Mandiik’s"- 
translation p. 95 1. 17 to p. 96 1. 2 ) is quoted, it is held that mivodheya extends to gifts 
from parents as well as fropi husband, that saudayikai^ not used in contradistinction to 
anvadheya in connection with succession, that property given by a will becomes anvadheya 
though wills were unknown to the Mayukha and that sons and daughters equally succeed .■ 
to' a Woman’s anvadheya. In Dayaldas v. BavUrihai .34 Bom. 885 the words * ofehersy.. 
say <fec. ’ are quoted at p. 390 and it was held that where a Hindu female governed by 
the Mayukha law died leaving property which she had inherited from her father under a 
gift after marriage and left' daughters and a 'son, the property should be/divided equally 
between them all, the unmarried daughters -having preference over married ones. In 
Qanga y. GhasUa 1 All. 46 ( F. B. ) it was held that unchastity does not incapacitate 
a daughter from succeeding to strldhana. ^his was followed in 30 Cal. 521. Tide JSiralal '■ 
V. Triy^ura Char an 40 Cal. 650 ( F. B. ) where it was held that mere leading a life of a 
prostitute did not sever the tie, of blood and so a prostitute’s property in the absence o 
nearer heirs passes to her brother’s son. In Tara y. Krishna 31 Bom, 495 a ■ murali who 
leads the" life of "a prostitute and has children held not to be a kanyd and was held, 
entitled to succeed i after all married and unmarried daughters. In Jay a v. Manjanath 
19: Bom. H. E.^ 320 it 'was held that property left by a naikin 'descends to her daughter in 
preference to, Her soui : Vide 1 Cal. 275 for succession to anvadheye under Dayabhaga. 

iv .^hicyerse is'ascribed to Bjrhaspati by other digests and Hllakantha also seems to do ' 
the same lower down lE text. p, 1160 ).. : ; : . : - ' , ^ 

’Fa08(text) ; : . / 
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Strldhana goes lo ( tihe woman’s ) children, and the daughtser is a 
sharer therein, if she be not given away ( in marriage ) ; but ( a 
daughter) if married receives only (a little) in token of regard (for 
her )• 

* TadamB%n% ’ ( in the verse ) means ‘she is entitled to a share equal to that 
of the son; ‘apratta’ ( not given away ) means * not married. ’ The 
rdeaning is that when she ( an unmarried daughter ) exists, the married 
one gets only a token of regard i* e. only some trifle. In the absence of 
unmarried daughters? married ones get a share equal to that of their brother, 
Bince Kstyayana says : 

Sisters having husbands should share with their brothers. 

Something should be given to the daughter’s daughters also, since Manti 
( IX.193 ) says i'— 

Even^ to the daughters of them { the daughters ) something should be 
given according to their deserts from their grandmother’s estate, if there 
be affection. 

The yautaka ( kind of stHdhana ) goes to the unmarried daughters 
alone and not to the sons. To the same effect is the same author ( Manu 
IX.131 ) ; 

Whatever is the ( wealth ) of the mother is the portion of 

the unmarried daughter alone. 

According to Madana t/attfaZia is that which is obtained by a woman at 
the time of marriage or other ( ceremony ) when seated with her husband 
on one seat, since the Nighantu^ says that yautaka is ( what is acquired ) 
when the two ( husband and wife ) are joined together. 

*As regards the aforesaid technical stridhana other than anvadheya 
and the affectionate gifts of the husband, Gautama states a special rule : ’ 
siHdhana goes to daughters unmarried and indigent.^ 


1. In Sham Bihari Lai v. Bam Kali 46 AIL 116^ a daiiglitec’s daugliter was lield to 
be nearer heir to stridhana than a son^s son. In Bam KoU v, Gopal Devi 48 All. 648 dau- 
ghter’s daughters were held entitled to succeed to the stridhana of their grandmother irre- 
spective of the question whether they were married or unmarried, which latter con- 
sideratian was held applicable to daughters only. In Amarjit Upadhiya v. Algu 51 Ail. 478 
the daughter’s daughter was preferred to the daughter’s son as heir to stridhana. 

2. Vide p. 86 w 2 above as to NighantiU. 

3. The heirs to the technical stridhana ( other than anvadheya and husband’s gifts 
of affection ) are, first unmarried daughters ( to the exclusion of married daughters ) ; then 
married daughters, among whom the indigent exclude those who are well-to-do. In Totava 
v. Basava 1 . L. R. 23 Bom. 229 it has been held that courts ought not to go minutely into 
questions of comparative poverty, but that Where the difierehce is marked, the poorest dau- 
ghter takes the whole property. Vide Manki r, Kundan 47 All. 403 also, 

*Pa59(text) 
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'Aprafjifihiliah ’ (in 'Ganfiama ) means ^ devoid of wealth ’ ( iiidigeiifc )• 

The; daughter of a brahmani wife' however takes the wealth even of her 
Step-mothers^ as Mann 'says ( IX. 198 ' 

■ The wealth of a woman that may have been given to, her by her father 
in any way shall be taken by the brahman! daughter or it may belong to 
her offspring. 

The word * va ’ ( or ) is ( here ) used in the sense of * and ® and there- 
fore it follows ( that she takes ) by dividing ( with the issue of the ksatriya 
or vaisya co-wife ). Some say that the word ^ brahman! ’ is illustrative of 
any daughter of equal or superior caste* but the authority for this ( view ) 
is doubtful? 

In default of daughters, the issue of daughters succeed, since Narada 
p. 189. v. 2 ) says : — - 

The daughters ( take the Wealth ) of the mother; in the absence of 
daughters, the issuer 

The allotment of shares in the case of daughters sprung froni different 
mothers or daughter’s sons ( sprung from different mothers ) is according to 
the rule laid down in * in the case of sons of different fathers the allotment 
of shares is according to the fathers^ ( Yaj. IL 120 ). ’ As for the text of 
YajSavalkya ( ll. 117 ) ‘ the daughters share the residue of their mother’s 
property after ( the payment of her ) debts and in default of them, the issuSi,’ 
there alsoj according to some, the word / anvaya ’ ( issue ) means * the issue 
of the daughter But others say that in default of daughters, the sons aloha 


1, Kulluk^ explains that where a brahmana has wives of difierent castes, then if 
his wife of the ksatriya or vais'ya caste receives wealth from her father and dies, then the 
brahmana^s daughter born of his brahmapi wife would solely succeed to the strldhana of 
her step-mother even if the latter has her own daughter or son and that the ksatriya wife’s 
children would succeed only if the daughter of the brahmani co-wife bo dead. Hllakantha 
twists the meaning and takes * va ’ ( or ) in the sense of ‘ and ’ and says that the issue of 
a brahmani co-wife would succeed equally with the issue of the ksatriya wife. 

2, The view of soma writers was that if a ksatriya had several wives of the same 
caste or one wife of the ksatriya caste and another of the Vais'ya caste, then the daughter 
of the ksatriya wife would take the strldhana wealth of other wives of the same caste or the 
strldhana of the Wife of the vais'ya caste, even though the vais'ya wife had a child of her’ 
own. Vide notes to Y. M. pp. 294-296* The Mit. countenanced tho view that thd 
daughter of a ksatriya co-wife would take the strldhana of a vaisV^* co-wife if tho 
vais'ya co-wife died without issue. hfllakan|ha does not accept this. According to him 
Manu’s rule is strictly restricted to the daughter of a brahamani and in other cases 
the ‘strldhana would go to the > husband if the woman died without children or to 
her own children if any. 

3, If there is no daughter, but there are grand-daughters born of different* daughters 

or if there be no daughter or daughter’s daughters but only daughter’s sons then the- 
estate will be divided into as many shares as there are daughters and the children of one 
daughter will together take the share that Would have fallen to that daughter i»e, th0; 
division is pef and not pef capita. 

V. M. 24 
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take, since in the text; of Narada ( cited above ) ifj is the nloth'er alon^ that is 
pointed out by the pronoun * tat This view is in. agreement with .(^ every 
day ) usage. The words a'^esam-rnat’ mean? according to men conversant with 
traditional usage j that the sons alone should take ( the mother’s property ) 
when it is equal to or less than the debt ( due by the mother )• 

In the absence of the daughter and the rest, the sons, grandsons and 
the like should take, since Eatyay ana saysJ— 

But on failure of daughters, her ^wealth becomes the inheritance of the 
■sons.' 

This ( superior ) right ( of inheritance ) of daughters and the rest in 
the mother’s estate exists only in respect of the technical previous- 

ly enumerated in the words ‘ adhyagni * (Mann IX. 194) ; for if it ( superior 
right of inheritance ) related to all wealth whatever in which the mother 
has ownership, then the technical terms ( acJiiyapm, &c. ) 

would be purposeless.^ Therefore ( it follows )that the texts above quoted con- 
taining the word- ‘ stridharia ’ from Brhaspati, Gautama and others such as 
* stHdhana shall belong to the children ( of a woman )’, * stridhana goes to 
the daughters, ’ have reference only to stridhana technically so called. Those 
texts again which, though they do not contain the term stridhana, have the same 


^ " 1* ' In the text of XSrada ‘ tadanvayah ’ occurs and in YSj. (TI; 117 ) also * anvayah ’ 
pccurs and the. question is ; whose issue is meant. The Hit. explains Y5j. by connecting 
* anvayah ’ with ‘ matuh . Apararka and Sm. C. connect it with ‘ daughter , . The, 
Bayabhaga takes it in the same way as the Mit. does. Nllakantha follows the Mit. and 
the DayabhSga. Vide notes to V. M. p. 296. * Sampradayikali ’ means ‘ men conversant with 
or following sanipradaya (traditional usage).* This refers to the Mit. The rule of 
dharmas-astra was that sons and grandsons were to pay off the debts of their father and 
mother. Vide YSj. II. 50. The view ascribed to sSmpradayikas is referred to in 
MiXdhavrao v, Ambabai 26 Bom. L. E. 1210 at p. 1216. 

.‘ 2. * Purposeless — No purpose would bo served by separately defining adhyagni and 

the other kinds of stridhana. The words ‘ in the absence of daughters ......... purposeless’ 

are quoted in Manilal Eewadat v. Bai Bewa 17 Bom. 758 at p. 762 ( foot-note }. In 
this case a wife sued her husband at Ahmedabad for maintenance, got a decree for 
maintenance and for arrears and then died. The question was : who was to be her represen* 
tativQ in appeal, her daughter or husband, as the money was not technical stridhana. 
Telang J. elaborately criticized the dicta of West J. in Vijiarangam v. Lahshujnan 
8 Bom» H. 0. E. ( 0. C. J, ) 241 at p. 260 and Mr. Mayne’s remarks in his work on Hindu 
Law and showed that both were' wrong. Telang J. concludes ‘ As regards that 'p^roperty 
which does not class as woman’s property in the technical sense the sons and the rest 
take precedence over the daughters and the rest’ ( p. 768 ) and that' * the heirs to stridhana 
proper and stridhana improper are identical, save that as between male and female 
offspring the latter have a preferential right as regards stridhana proper, while the farmer 
have a similar right as to stridhana improper. * At p.‘ 766 ' Telang J. remarks that * sons 
and the rest * means sons, grandsons, great-grandsons and no more. Vide also Bhagirthihai v. 
Kahnujirao 11 Bom. 285 ( E. B. ) at p, 310 for the significance of ‘sons and 
idie'rest;* 

160 ( text ), ’ : : 
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; plirporfj -'t'as 6!"'Brliaspaf;i and' Gautama'’ wHcii .contain ifelia term-stri- 

dhana.) sueli:as / ./...they should divide- the maternal wealth,’ (Mann IX. 192 ) 
hav0;:also:-^ reference the same’ '( viz. 'teelinicai kinds. o.f strid liana '), smes 

: therjB - is .'brevity in - assum that, all the texts have one basis .( ::or origin: ).^ 

' dictum of ' Yajnavalkya.-(II, 117) ‘sons should divide equally, after, 

the death of the parents, the heritage as well as the debts, ’ it refers to what 
is acquired by partition or cutting ( sewing ) and the like and is other than 
the technical kinds ( of stridhana ), Therefore the sons and the rest alone 
should take the naother’s wealth other than the technical one, even when 
there are daughters.* 

On failure,* however, of both kinds of issue, Yajnavalkya ( 11. 144 ) 
states -a special rule with regard to technical stridhana : 

Her kinsmen ( bandhavah ) f should lake it, when she dies without 
issue. 

The same author ( Yaj. II. 146 ) sets forth the succession of kinsmen 
according to the difference in the form of marriage s 

The property of a childless woman ( married ) in the four forms begin- 
ning with brahma goes to her husband; in the remaining ( four forms ) 
it goes to her parents; if she has given birth ( to children ) it goes to the 
daughters. 

In default of the husband, ( the person ) nearest to her in the 
husband s family takes ( the stridhana ) and in default of the father, ( the 
person ) nearest to her in the father’s family takes ( when marriage is in any 

\ 1. ‘ All the texts All texts having the same purport, though some of them may 

not contain the word stridhana, should be understood as referring to technical -stridhana. r , 

2, The words ‘ As for the dictum ......... daughters ’ are quoted in Manilal Eewadat 

V. Bai Bewa 17 Bom. 758 at p. 762 ( foot-note ) and the sentence * therefore the sons..,, 

daughters ^ is quoted in BhagirtMbai v, Kahnujirao 11 Bom. 285 ( F. B. ) at p. 810. 
In Bdi ITarfiiada Y.Bkagawantrai 12 Bom.. 605 (a Gujarat case ) it was held that,; 
where a woman got in gift from a stranger a house and also some money, her widowed 
daughter-in-law succeeded -in preference to her deceased daughter’s daughter. In Jankibai 
vl Sundra 14 Bom. 612 ( a case from'Batnagiri where the Mit* is supreme ) it was held after 
quoting this passage of the Mayukha that it did not apply and that the daughter would 
succeed in preference to the son where a woman inherited certain property from her father. 
In Bai Baman v.. Jagjivandaa 41 Bom. 618 the passage beginning with ‘ As for the 
dictum &c. * is quoted ( at p. 623 ) and it is held that non-technioal stridhana descends 
under the Mayukha to a son in priority to a deceased son’s son. 

3. The whole of the passage from this sentence to the verses of Manu ( IX. 196-197 ) is 
quoted in Moosa Haji v. Haji Abdul 30 Bom. 197 at pp. 201-202. ‘ When she dies without 
issue-’ this means • without daughters, daughter’s daughters or sons, grandsons or 
great-grandsons’ ; * in the four forms ’ -eightlforms of marriage were recognised by Ma,nu III. 
21, Gautama IV, 4r-ll, Kaut. p. 151 and Baud Bh. S, 1. 11. 1--9. They are brahma, daiva 
arsa, prajapatya, asura, gandharva, raksasa and pais'aoa. Manu ( III.24 ) and Baudhayana 
say that the first four are the approved forma for brShmanas, while Gautama (ly. 12) says in 
general that the first four are approved ones, 

♦ P. 1.61 (text), 
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pne of l)be {ot|r nnapprovecl forms ) J-si^cO ' IfanE (' IX* 187' )■: in ' the words 
^ to whatever i'S' nearest { to the deceased.) sapindai the estate ,of the 
deceased belongs ’ declares propinquity with reference to the deceased as 
the determining principle in the matter of the right to take an estate. 
As regards the statement in the Mife* { on Yij, 11, 145 ) that on failure of 
the husband ( strldhana ) goes to the sapindas who are and 

on failure of the; father to the sapindas that are tai*pT(ktyM(%n%{^: , even 
there the word. ^ tat-?pratyasannah ’ is to be explained as ^ tena asyah pratya^ 
sannah ’ ( nearest to her through him ) i. e. nearest to her in his family 
through him ( husband or father ) as the door.^ The words in the four 
( forms ) beginning with brahma ’ refer to the brahmanas on account of 
these ( four ) alone being lawful ( or sanctioned ) to them. In the case of 
kfatriya and the like to whom the gandharva form is lawful, the wealth 


lo For an explanation of this passage vide notes to Y. M, pp, 298--300, The words of 
Mit, are * aprajasab striyah ..,oatursa TivShesu..,dhanam prathamaih bhartur bhavati tad- 
hhavo tat-pratyasannanam sapindanani bhavati *. To whom does the pronoun * tat * in* tat-^ 
pyatyasannanam ’ refer- to ■ bhartub * ( husband ) Or * striyab * ( the deceased woman ) ? 
As ‘ bhartnh ^ is nearest * tat I should refer to him. The plain meaning isj that * in default 
of the husband, the strldhana goes to him who is nearest to the husband \ At first sight it 
appears somewhat strange that the heirs to a woman’s strldhana should be set out as those 
who are nearest to the husband ( and not to her ). But one has to remember that according 
to ancient writers a woman by marriage entered the gotr a of her husband, unless she was 
married in one of the unapproved forms or was made ^ putriha ( appointed daughter ), In 
these last two oases she retained the gotTa of her father even after marriage. Vide Mit, on 
Yaj, I. 254. As she had the same gotra as that of her husband, his yo^rcy'a sapindas would 
be her gotraja sapindas also and so her heirs would haye to be found in the husband’s family 
( or in the father’s family if she married in an unapproved form }. The Mayukha states this 
clearly by saying * bhartur abhave tatkule tasyab pratyasanno labhate *, The Mayukha 
says that the same meaning can be extracted from the word * tat-pratyasannab ’ in the Mit. 
by dissolving it as * tenapratyasannah ’ ( near to her through him ) and not as ‘ tasya pra- 
tyasannah ’ ( nearest to him ). The Mayukha means that really there is no conflict between 
it and the Mit. In Manilal Beioadat y, Bai Bewa VI Bom, 758 at p. 764 it is said ‘ Nlla- 
kantha finally lays it down that the MitSkshara must be construed in a sense identical with 
his own opinion which is that the heirs to succeed are the heirs of the w^oman herself, 
though her heirs in the husband’s family’. Vide also Oojabai v.Srimant Shahajirao 17 Bom. 
114 at p. 118 ( where a woman’s grandson by a eowidow was held entitled to succeed in pre- 
ference to her co-widow or her husband’s brother’s son). In Bai Kesserbai v. Bai 
Monghihai 5 Bom. L. R. 244 it was fheld in a case arising in the island of Bombay 
that a CO- widow succeeded to immoveable property given absolutely to a woman by her 
husband by a deed in preference to a nephew of the husband or his brother’s widow. Vide 
the same case on appeal as Bai Kesserbai r* Sumraj in 30 Bom. 431 ( P. C. ) = L. R. 
33 I. A. p. 176. In Parmappa v. Shiddappa 30 Bom, 607 the full brother of the 
husband was preferred as heir to strldhana to a half-brother of the husband. In Nanja 
Pillai V. Sivahagyathachi 36 Mad. 116 the daughter of the co-wife was preferred to the 
sapindas of her husband such as the husband’s father’s brother’s son. The passage from 
‘ anantarab ... ’ up to ‘ in his family through him ’ is discussed in Tukaram v. Narayan 
36 Bom. 339 ( F. B. ) at pp. 347-348 and is quoted in JOwarha Nath v, Sarat Chandra 39 Gal . 
319 at pp. 327-328. According to the Dayabhaga the verse of Yaj, { II. 145 ) does not apply 
to all kinds of strldhana but only to the yautaJcq variety of It. ■ ' ' 
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a»lS0- of; a,' wom^an married in th-afi' form bdongs to ' the hiisbaiifl^ only, . To. Ihe 

same effecfc iaManii (■ IX. 196-197 ); 

./WhateYer properfey ( a woman has ) in the brahma,, daivaj ' irsa, praja*' 
patya or gandharva formSj tihafc is desired ( ordained ) as belonging to her 
husband alone when she dies without issue ; but whatever wealth is given 
to her in the asura and other forms of marriage that is desired as belong'® 
ing to her mother and father when she dies without issiie,^ 

When the marriage is in the brahma or other ( approved ) form and in 
default of the husband and when the marriage is in the asura or other ( un^^ 
approved ) form and in default of the parents, Brhaspati speaks of persons 
who are entitled to take the technical : 

The mother’s sister, the wife of the maternal uncle, the wife of the 
paternal uncle, the father’s sister, mother-in-law^ the wife of the elder 
brother-these are pronounced as equal to the mother. When these leave no 
son of the body nor daughter’s son nor the son of these (i.e* of the ciurasa 
&c. ), their sister’s son and the like would take their wealth.^ 


1, For definitions of tUe eight forms vide Manu III, 27'*34 and Yaj. L 58-61. In 
modern times the only forms recognised are brahma Sbud asura. The essence of the asura 
form is that a bride-price is to be paid to the father or other relative who gives away the 
bride in consideration of the money* Vide Jaikisandas v. Harkisandas 2 Bom, 9 at p, 13 
for the essential characteristic of the asura form and Ilira v. Hansji 37 Bom. 295. The 
general rule is that a marriage is to be presumed to have been in the brahma form and this 
presumption will apply even to s^udras, if the parties belong to a respectable family. Tide 
Jagannath v. Narayan 34 Bom. 553 at p. 559. In Authikesavalu v. Bamanujam 32 Mad. 
512 it was held that the asura form is not the approved form even for s^udras though it is 
permitted to them and the verse of Yaj.fll.llS) is quoted at"p.518. The mere giving of Baht does 
not constitute an asura marriage! vide 2 Bom. 9 ), The presumption that marriage is in the 
brahma form applies even to those Mahomedans who are governed by Hindu Law in matters 
of succession and inheritance. Tide Musa Haji v. Haji Abdul 30 Bom. 197 ( where 
ijiarriaga among Outchi Memons was held to be in the brahma form ). ‘ Belonging to her 
mother and father * —According to the Mit. the»mother would be preferred to the father, 
while according to the Mayukha the reverse would be the case, 

2, ‘When these’-this means women who oWn strldhana property. The Dayabhaga takes 

aurasa and suia separately, the first meaning ‘‘child, sou or daughter * and the latter 
meaning ‘ a dattaka son or the like. * ' It then says that these verses do not prescribe 
that the sister’s son succeeds as the most {preferential heir to a woman’s strldhana after 
her own issue and descendants, but they simply declare that the sister’s son is an heir a,nd may 
take if no nearer heir like the deceased woman’s husband’s younger brother exists. The 
Viramitrodaya says on the other hand that on aoepunt of these* verses the sister’s son would 
iiucceed in preference to the husband’s brother or father* In Bachha v. Jugmon 12 Gal. 
348 at p, 366 Brhaspati’s text is discussed and the Mayukha is referred to ( husband’s 
brother’s son preferred as heir to a widow’s strldhana to her sister’s son ). In Dasharathi 
Kundu V. Biyiu Behari 32 Cal. 261 Brhaspati is quoted ( on p. 262 ) and it is said that 
though this verse does not lay down the order of succession yet following the express 
Words of the Dayabhaga,' the step-sister’s son must be preferred to husband’s elder brother. 
In Prasanna Barendra Nath 37 Oal. 863 husband’s younger brother was preferred 
^s heir to a woman’s to her own step-brother. ' Tide 40 Oal. 82. In Qojdbai v^ 
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#Here ( in fcbiB passage ) fche absence of the daughter 
daughfier is Ijo be uiidersfcoodj since fcbe son of fehe body and tshe -daughters 
son are entitled to take ( stridbana' ) only in default of fcbem. / ’ / 

In respect of property’’ given by bdifidhuB { cognate kindred ) in 
and other ( unapproved ) forms of marriage Katyayana says 

That which was given ( to a women ) by her bandhm goes on failure 
of the bandhus to her son.^ 

As to s^ulka; however, Gautama ( says ) ; the sisters s'ulka belongs to 
her Mi brothers and afterwards to her mother.^ 

As to what S^ahkha says ‘the s^ulka belong’s to the bridegroom himself,’ 
that must be understood (to relate) to a woman who dies before (the actual) 
marriage. Here Yajuvalkya ( 11. 146 ) states a special rule .* 

If she dies ( after betrothal ), the gifts ( given to her ) should be taken 
( by the bridegroom ) after deducting the expenses of both sides 
( therefrom ). 

The meaning is : the husband ( the bridegroom ) may take ( back ) 
if the ( betrothed ) girl dies the s'ulka already given by him to her that 
remains after ( deducting therefrom ) the expenses incurred by himself and 
by her father. Baudhayana states a special rule as to certain matters 2 

Bhrimant Shahajirao 17 Bom, 114 at p. 123 it was held that the list does not state the ' 
order of succession as between the heirs enumerated. In Bai Kessarbai v. Munir a j 
Bom, 431 ( P. G. ) this text is construed as not laying down any order of succession and ' 
it is said that the list is not exhaustive and that its true construction is that it should 'be ‘ 
taken distributively Vi2. the husbaud’s relations , will succeed if the marriage is' in an 
approved form and the father’s; if in an unapproved form. At p, 444 'Brhaspati is quoted 
and at pp. 446-451 three constructions are discussed . In that case a och widow was preferred' 
to husband’s brother or his brother’s son, Yi^Q Sundar am y, Bamsanna 4:B Mad. 32 
at p. 36 for a discussion of Bphaspati’s text ( which was held not applicable to a maiden 
*The son of the body &o, ’ — ih.Q aurasa son and daughter's son are expressly mentioned 
by Brhaspati, but the daughter and daughter’s daughter are not mentioned ; yet they are 
to be implied in this passage, as the son himself comes after the daughter and daughter’s , 
daughter as an heir to strldhana, . " : 

1, The BSyabhSga, Ylr., Sm, C, read * goes to her husband ’ and the DSyabhaga says 
that this text applies to s'ulka. The Sm. 0, takes the words to apply to the strldhana of a • 
woman married in a form other than the five mentioned by Mann {IX. 196 ). 

2, This sutra is differently interpreted by different writers. The Mit., Sm. C., Par.- 
M., Vir. interpret as above. Haradatta (on Gautama) says- that full brothers take it 
after the mother i, e. the mother takes first, Y» B, follows Haradatta, S'ulka is Explained , 
by KatySyana above ( 178 ), 

.. P. 162 ( text : - . . . . , 
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• The'weaiiitf ■ ’of ^ deceased:. maiden may be taken equally ..by her ,■ Ml 
' ■'brothers, :on failure of them, it belongs to her mother and in default" of 
■ herjitbelongstothefather- 

'■ Those cony ersant^ with traditional usage say that this (text) relates 
to ornaments and the like presented by the maternal grandfather and the 
Kke at the time of betrothal to a girl who dies before ( the actual celebra- 
tion of ) marriage. 


Now ( begins ) the treatment of those who are excinded from 
a share ( or inheritance ), 

Yaj. ( IL 140 ) says : 

An impotent person, a patita ( one who is an outcast for some grave 
sin ) and one born of him, a lame man, a mad man; an idiot, a blind man 
and one afflicted with an incurable disease are not entitled to a share and 
are . to be maintained ( only 


1, TMs is referred to in Gandhi Maganlal y. Bai Jadab 24: Bom. 192 (F. Bi.) 
ac 1 Bqm. L. R. 574 where a paternal gijandmother inheriting from her maiden grand- 
daughter was held to have taken the estate absolutely which she could dispose of by will. 
In Janglubai v, 'Jctha 82 Bom. 409 the text of Baudhayana is quoted at p. 411 and it 
was held tihat to the wealth of a maiden of the Kamathi class in Poona hex fathers mother’s’ 
sister -was a preferential heir to the maiden’s maternal grandmother. In Tukaram y, Narayan 
36 Bom. 389 ( F. B. ) the father’s sister was held to be a preferential heir of a maiden to 
the male gotraja sapindas of her father five or six degrees removed. The principle is that 
the nearest heir of the father is the heir of the maiden. Vide Kamalahai v. Bhagirthibai 38 
Mad. 45, Smidarani y, Ba^nasamia 43 Mad.»32, Dioarkanath v. Saratchandra 39 Cal. 319. 

■ 2. ‘ Those conversant with &o, ’ - This refers to the Mit.; ‘ betrothal ’ —the original 

word la * vSgdana ’ which literally means * gift by words 

3, Act XII of 1928 abrogates all] grounds of exclusion ‘from inheritance except lunacy 
and idiocy from birth. The act, however, does not apply to those cases which are governed 
by the Bayabhaga. In numerous reported cases this text of Yaj. and the texts oE Manu 
and other sages have been quoted and interpreted, but in view of the recent legislation 
referred to above, it is not necessary -to go into them in great detail. Besides act XXI of 
1860 ( Caste Disabilities Removal Act ) had already abrogated the ancient Hindu Law as 
to loss of rights to property or rights of inheritance by reason of a man’s renouncing his 
religion or by reason of his being deprived of caste for breaches of rules observed by the 
caste in which ho was born. Vide Qangaram v. Ballia P. J. for 1876 p. 31 where the 
V. M. is referred to { at p. 32 ) as to an outcast. Vide also Murarji v. Parvatibai I Bom. 
177 at pp. 179-180 ( where both Yaj. and Manu are quoted ). * A patita ’ -Vide Oangu v* 

C handle abhagahai 32 Bom. 276 as to a murderer being disqualified to inherit to the person 
murdered by him ( at pp. 290-291 texts and the Mayukha about wives of murderers ) and 
Kencham v. Girimallappa 48 Bom. 569 P. C.=!51 LA. 367 ( where 32 Bom, 275 was distin- 
guished ). The degradation of a daughter on account of incontinence does not put an end 
to her right to inherit the strldhana property of her mother, as hold in Angammal v, Venkata. 
26 Mad, 509 { 512 ) and in Bam Per gash v. Mussammat Bahan Bibi 3 PatnaU52 ( at p. 178 ) 
it was held that conversion to Mahomedanism before the succession opened did not caus^ 
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Tajja^" { in Yaj. ) means * born of biio who is ' po»iii(^ ( an oul- 
castJ ) Those fchaf: become endowed, affcer parfeifcion, with virilitiy and the 
like (fehe absence of which led to exclusion) by means of medicaments and the 
like, do take a share like ( i* e. on the analogy of) a son born after partition^* 
Mann says ( IX. 201 ) : 

The impotent and the outcast ( paiiia ) are not entitled to a share and 
so are persons born blind and deaf; also a lunatic, an idiot, one dumb and 
such as are destitute of ( the use of ) a limb ( or sense ).* ‘ Nirindriyah ^ 

loss of right by virtue of Act XXI of 1850. Vas. 13. 51 says that tbe progeny of one who is 
patita heoomespaiUa (except female children ), ‘A lame man * -In VenTcata Suhha Bm v# 
PurushoUam 26 Mad. 133 it was held that lameness whioli was not congenital could not 
be a bar to the right of inheritance and a doubt is expressed whether even congenital lame >■ 
ness would be a bar. ‘ A mad man ’ — In 12 All. 530 it was laid down that the rule 
disqualifying persons as idiots or mad men should be enforced only on the clearest and 
most satisfactory proof and does not disqualify persons who are merely of weak intellect i* e. 
are not up to the average standard of human intelligence. In Murat ji v. Parvatibs>i 1 Bom« 
177 there is an obiter dictum of Westropp G. I. that insanity in order to operate as a ground 
of exclusion must be congenital, like blindness but this dictum is dissented from in Bctpuji 
V. Dattzi 47 Bom. 707 ; vide also Mtithusami v. Meenmmnal 43 Mad. 464 where all texts 
and authorities are considered. Insanity whether curable or incurable excludes from in- 
heritance; vide 6 All, 509 ( F. B. )* ‘A blind man ’“—In Umabai y, Bhavu 1 Bom* 557 
it was held that incurable blindness, if not congenital, does not lead to exclusion. The 
same was held by the P. C. in Gunjeshwar v. Burga Prasad 45 Oal. 17 = L. B. 44 I. A. 229 
{ at p. 234 the verse of Manu is quoted ). In Pudtava v. Pamnasa 45 Mad. 949 ( P. B» ) 
it was held that blindness must be congenital in order to exclude from inheritance* 

1. This sentence is quoted in 9 Mad. 64 ( F, B. ) at pp, 68 and % and in 43 Mad# 4 
{ at p. 9 the Mayukha is quoted ). This may apply to partition, hut it cannot apply to 
inheritance* When property has once become vested in a person by inheritance owing to 
the exclusion of another on the ground of mental or bodily defect, it cannot be divested by 
the subsequent removal of the defect. Vide 5 All. 509 ( F. B. ). 

2. This verse of Manu is quoted in 1 Bom. 177 at p. 179 and in Ana7it v* Ba^nahai 

1 Bom. 554 ( at p. 556 ), in the former of which ( at p. 186 ) ‘ nirindriya * is explained* 
In 43 Mad. 4 ( at p* 12 ) that word was explained on the analogy of the Vedic passage 
‘ tasmdt sirUjo mrindriijdh ’ as meaning ‘ devoid of sufficient capacity and mental 
strength in the organs of sense. ’ ‘ One dumb ’ — In Bhar^nappa v« TJjja^igauda 46 Bom. 

455 it was hold that a person sufering from congenital and incurable dumbness was excluded 
from inheritance ( at p.457 the Mayukha is referred to ). Vide also Savitribai v. Bhaubhat 
29 Bom. L. R. 64 ( at p. 66 Mayukha is referred to ) and Pratapgavari v. Mulshankat 
26 Bom. L. R. 269 ( where it was held that dumbness in order to bar must be incurable, 
though not necessarily congenital ). In Magammal v. Saukarappa 54 Mad. 676 at p* 
585 the learned judges diSer from 46 Bom. 465 and hold that where a son is suffering from 
an incurable and virulent form of leprosy, the father can adopt a son. * Destitute of a limb 
or sense’ — In Anant v. Bamabai 1 Bom. 554 it is said (at p. 557 ) that the word 

‘ nirindriya ’ even in its more extended sense of the loss of a sense organ or limb could 
not be properly applied to leprosy and that leprosy in order to exclude must be of the 
sanious or ulcerous type ( but need not be congenital ), Vide as to leprosy Banchod v. 
Ajoobai 9 Bom. L. R. 1149, Bamabai v. Murnahai 48 Bom. 363 P. 0. ( = 51 I. A. p,177) 
.and 50 Cal. 604 at p, 608 ( where it is said that the text of Devala quoted by the V, M« 
below and that of Visnu are the only texts where lepers are expressly excluded ), 

■ .’'■P.163 ( text). 
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( in Manii ) means * devoid of the sense of snieii and the:: like. ^ Narada 
(> 194 vvt 21^22 ) says:;. ' 

One hostile to one’s father, an impotent person, one who goes 

to another continent ( from India in a vessel ) : these even though they be 
uuraBa ( sons of the body ) should not get a share j how can ksetraja 
sons ( suffering from these defects ) get a share ? Persons afflicted with 
long-standing and severely painful diseases, persons who are either idiots? 
insane or lama “ these , must be maintained by the family, but their sons 
are entitled to a share. 

*^Apay§tntah^ ’ according to Madana means *one who is excommunicated 
by his kinsmen ’ on account of his being guilty of high treason or the like 
by the method of breaking a water-pot or the like ; but it is better to take 
the word to mean ‘ one who goes across the sea in a vessel or the like to 
another continent ’ ( than Jambudvipa, India ) for trade ; because contact 
with such a person is prohibited in the Kali age by the text * a twice-born 
person who crosses the ocean in a vessel is not to have intercourse ( with his 
oastemen ) even though he be purified ’ ( by appropriate prayascittas ) and 
because breaking of a water jar and excommunication are not prescribed in 
the case of high treason* S^'afikha' — Likhita say ‘ inheritance, pi^a '( ball 
of rice ) and water itre withheld ( lit* cease ) from the apaydtriia ( bne 
Who goes on a sea voyage to a distant land ) k Vasistha says { 17. 52 ) 

^ those who have betaken to another order of life ( other than the house- 
holder’s order ) are excluded from a share This means that the perpe- 
tual student, the forest hermit and the yati ( are exoiudedJrom a share 

- r . -r^r r*— — — — 

1. There are numerous readings for this word, such as * apapatrikafe \ ‘ aupapatikah % 

* avapatitati * &o. . Vide my notes to V. M. pp. 305-306 for these* and their explanations 
and Dal Smgh Y, Musct7tiniai Dini 32 All. 155 at p. 158 where most of these are discussed* 
Niiakantha is wrong in saying that breaking'of a water jar is not prescribed for high treason* 
Gautama 20. 1-1 does prescribe * ghalasphota * in such a case. Compare Manu . XI. 183-181 
and ysj. Ill, 295 also. The half verse a twice-born person &c. ’ is guoted by Hemadri ' 
from the Adityapurana in his list of acts forbidden in the Kali age. Vide p. 101 above about ' 
secondary sons being forbidden in the Kali ago. There is a sharp conhict about the mean* 
ing of ‘ naujatu!^ ' which, according to strict rules of grammar, would mean * who habit* 
ually crosses the sea in a vessel ’ ( and not one who makes a casual voyage )* Vide my notes 
to'Y. M. p* 306* The verse of Karada ‘ persons afflicted &c. ^ is quoted ih 1 Bom* 17T at. 

P. 182. . ' 

. ■ An ordinary student ( called upakurva'^a ) intends to become a householder and 
so he is not excluded. * Yati * means a sannyasin, an ascetic who has given up worldly ties*' 
In 8omasundaram v* Vaithilinga 10 Mad.* 846 it was held that the texts as to disinheri-*- : 
tance applicable to yatis or did not apply to a s' udra ascetic unless a usage ?, ■ 

ta.that effect was established. Vide also 16 All. 616, 39 Bom. 168 at p, 171, 52 All* 789 j 
Iru. 51 Mad.? .576 air p* 581 reliance is placed’ on the Mayukha which guoteS'S'aakha-Likhita- ;,r 
that the heritable right of him who lias been formally degraded. ( apapatrita is the reading 
aeeepted ) and his compsteuee to offer oblations of food and libations of wafer ar^ oxtin^t/ 

V. M*85 
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Kafcyayana says : 

The son of a woman married in the wrong order and one who is born 
of a man of fche same gofera ( as iiha man’s wife ) and one who is an 
aposfeafce from the order of ascefeics-these never obtain the inheritance. 

**Sagobrat’ (in Kafcyayana) means * one born from a woman married by 
one who has the same gotra as her ( i.e. as her father’s ). ' ‘ Akramodhasntah 
means according to some kaetraja or kdnina son and the like, but it is more 
proper to say that when a younger daughter gets married while her elder 
sister is still unmarried, they both are then designated by the word ‘ akra- 
modha^ \ The same author ( Katyayana ) declares that if he ( the son of an 
ahramodhd ) be of the same class ( varna ) as his father’s, he was entitled 
to a share : 

The son of a woman married in the wrong order takes the inheritance 
when he belongs to the same class as his father { and so does a son born 
of a woman who is not of the same class ( as her husband ) but who is 
married in the proper order.^ 

A son born of a woman who is married in the reverse order is not 
entitled to a share though he be procreated by the husband himself.^ And so 
the same author ( i. e. KatySyana ) says : 

The son of a woman married in the reverse order ( of classes ) is not 
entitled to inherit ( to his father ). It is the opinion ( of sages ) that 
food and raiment should be given ( to such a son ) till his end by his 
kinsmen* 

When there are other sons endowed with good qualities, Manu 
( IX* 214 ) declares that the vicious son is not entitled to a share ( of the 
inheritance ); 

All those brothers who are addicted to vioiotis acts are not entitled 
to the estate.^ 


1. Vide my notes to V* M. ppi 307--^308 and KSt* verse 862 for tlie several explanations 
of this verso. A younger brother or sister marrying before an elder one was guilty of the sin 
of * parivedana (the younger one so marrying was called parivett|: and the elder one so 
passed over was called ‘ parivitta * or ‘ parivinna *, These two as well as the giver of the 
girl and the priest incurred grave sin. Vide Baud. Dh. S. II. 1. 89 and Manu III. 172, 
There is another meaning of ‘ akramodha \ In ancient times a person Was first to marry 
a girl of his own caste and then he could marry another of a caste lower than his own 
( Manu III. 12 )* But if a hrahmana married first a ksatriya girl and then a hrShmana 
girl; both became ‘akramodha", 

2* For explanation of kseiraja and kanlna vide p, 108 above. 

3* The last half may he illustrated as follows if a ksatriya first married a girl of 
his own class and then married a vais'ya girl, the son of the latter Would take a share, as 
ha would be born of a woman married in the proper order, though his mother is of different 
class from her husband"s. Vide Yaj. IL 125, 

' 4* If a ksatriya married a hrahmana ^rl and had a son from her, this would be the 
SOB of a pTatiloma union and so ha would not be entitled to inherit to his ksatriya father* 

5* Compare Gautama 28, 38 and Ap, Bhi S» II* 6* 14< 14—15* 

164 ( text )*. • 
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Bfhaspalii ( p« 376 w® 42-43 ) says;. 

Though .born of a woman equal in class ( to her husband) •& son 
destiifeute of good quaUties does not; deserve fche paternal wealth | it is 
ordained that it ( paternal wealth ) belongs to those ( sons ) who are 
learned in the Vedas and who offer pipdas to the deceased. A son 
rescues his father from highest and lowest debts $ hence no purpose ( use ) 
is served by a son who is the reverse of this* 

These persons excluded from a share ( or inheritance ) must be maintained 
during their life by those who take the inheritance ; since Manu ( IX* 
202 ) says : 

But it is just that the wise should give, according to their ability, 
food and raiment till the end ( of their lives ) even to all ( who are 
excluded ) ; for he who does not give ( these ) would become pc^iita 
{ sinful and outcast ). 

Atyantam ’ ( in Manu ) means ^ as long as they ( excluded ones ) live ’• And 
to the same effect is the text of YSjfiavalkya (ll. 140) cited already ‘ they are 
not entitled to a share and are to be maintained ’. But those who have 
betaken themselves to another order ( other than that of householder)? 
those who are outcasts and the sons of outcasts are not entitled to be main- 
tained. And to the same effect is Vasistha ( 17. 52-54 ) ‘ persons who 
have entered into another order (Ssrama) are not entitled to a share.;, 
and so are not entitled the impotent, the lunatic and the patiia ( out- 
cast ); maintenance ( must be given ) to the impotent and the lunatic/ 
Here the express mention of two as regards maintenance^ serves to exclude 
the other two/ Devala says: 

®Wh 0 n the father is dead, the impotent, the leper, the lunatic, the 
idioti the blind, an outcast and his offspring, a person wearing a heretical 
sect mark — these are not entitled to a share of the heritage ; to these, 


1. Mandlik translates ‘ a son relieves Ms father from creditors and debtors \ Bnt tMs 
is doubtful. No ancient writer, so far as I know, gives credit to a son as tbe saviour of 
his father from the latter’s debtors. Manu IX. 138 says that the son saves the father 
from the hell called * put ^ The higher debti are those that are owed to the gods, manes 
and sages { as said in the TaittiriyasamMtS YI, 8. 10. 6 ) and the lower debts are the 
debts owed to creditors. Tbe Aitareya-brahmana { VII. 13 ) says that when a man sees a 
son born to him he pays back a debt, 

2. Vasistha mentions four, viz. ‘ as'ramantaragata *, ‘ kllba ^ ‘ unmatta ’ and ‘ patita * 
as ‘ anaihs^a * and allows maintenance only to the impotent and the lunatic. This means 
that ‘ as'ramSntargata ’ and ‘ patita * are not entitled even to maintenance. As to * pari- 
samkhyS * vide p. 106 n 2 above. 

S. This text of Devala is quoted in I'Bom, 177 at p. 183. ‘ When the father is dead * 

— this is only illustrative. Even when the father is living and he makes a partition 
during his lifetime or sons come to a partition Suring his lifetime, the person? enumerated . 
would be excluded, 

♦ P, 165 { text ), 
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except the outcast, boiled-rice ( i. e. food ) andxaimen!; are to begiTeii.; ^ 
:*Lingi’ ( in Devala ) means * bne wbo wears a forbidden sign ’.^ Bandbayana 
®ays ( IL 2, 38"41 ); ‘They ( coheirs ) should support with food and clolTies 
those who are beyond ( i. e. incapable of ) transacting business and those 
who. are blind, idiots, one impotent, one addicted tOj vice, one afflicted with 
disease and those that engage in prohibited actions, except the p<xhta and 
his issue.’^ Madana and others say that one who is an apostate ■ from the 
order of asceticism and his sons also are not to be maintained. 

The song, ^however, of those excluded from a share ( or inheritance),, 
if they are blameless ( free from defect ), do get a share, because 
Visnu ( 15. 34-'38 ) says ‘the aurasa (legitimate ) sons of these alone 
are entitled to take a share, but the sons of the born after the 

commission of the sinful act ( which causes the bar of the exclusion ) do 
not (take a share ) and so also those who are born of women of higher 
caste ( than their husband’s ) do not take' a share nor do the sons ( of 
these latter ) take a share even in the wealth of their paternal grandfather^ ■ 
and because Yajnavalkya, ( IL 141 ) says ‘ the- aurasa ( legitimate ) and 
kgetraja sons of these, if free from blame, are entitled to a share’. 

*Y5jnavalkya states (IL 141-142) a special rule concerning the daughters 
and wives of these ( excluded persons ): ‘ 


" 1. The Dayabhaga and Vir. explain lingl * as * pravrajita ’ ( the sannyasin ) ; the 

explanation of Nilakantha is supported by Medhatithi’s comment on Mann IV. 30.^ 

^ 2. The text of Bandhayana is quoted ini Bom. 177 at p,183.. * Atltavyavaharan * 
may also mean ‘ those who transgress the ordinary rules of conduct 

3. In Bapuji v. Panduranga 6 Bom. 616 it is said at p. 621 * Admittedly not one 
of the books referred to lays down anything with respect to the rights of inheritance of 
after-born qualified sons of excluded persons Where an estate has already vested in a member 
of the family by right of survivorship \ In Krishna v. Sami 9 Mad. 64 ( B. B. } it was 
held that the sons of a deaf and dumb member of an undivided Hindu family are entitled . 
to’ a share in the lifetime of their father, notwithstanding the fact that they were born 
after the death of their grandfather. Vide Yaman v. Krishna ji 21 Bom. L. R. 427 for, 
the adopted son of a patita succeeding to his father’s separate property though the adoption 
took ifiace after the father became patita/ Vide Pawadeiva v- Yenkatesli 32 Bom, 455. 

4. The force of ' api ’ in ‘ paitamahepyarthe ’ is as follows. The general rule is 
stated to bo that the blameless sons of those excluded take a share; an exception to 
this is the son of a patita born after the man became patita and there is a further except- 
ion; we saw above from Katyayana’s text that the son of a pratiloma union does not 
inherit to his father ; the blameless son of the son of a pratiloma union would not succeed 
to' the wealth of his grandfather i. e. of Mm who married a woman of a higher caste than 
his own. 

5. The impotent particularly may have a ksetraja son. ’ Vide Manu IX. 203. The 

Mit. says that the express mention- of aurasa and ksetraja shows that other kinds of sons 
( of those excluded from inheritance ) ate not entitled to a share br to inherit. The Sm. 
0. ^ays that as ksetraja is forbidden in the Kali age the text of YSj. applies only to the 
Pvapara age. ' - . 

^ P. 166 ( text ) 
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S, IV. 11. 12.Vi:lt:i'.l- 

The daughtjers o! these (excluded persons )' should - be .maiiitaiae^ 

I tilt ’they are rnarried' -and ...theirl sonless/ wives leading a virluoiis life 
^/.should also be maintained; but; the unchaste ones should be expelled 
;j, and so also those who. arei hostile* . 

’ According to Madana and others in the case of unchastity, they ( the 

wives of excluded persons ) should be expelled and not fed ; when they 
«e’:hosMIe. they should be (only) expelled but maintenance must be 
giTen to them.^ : ^ .. •: . ;; , ■ , , . . . ' : i 

i :( Here ) e^ds t|e ( sectioii m ) partition of heritage. 



Now begins ( the sectt^ recovery of debts. ^ 

( ; ‘Hereon B^haspati ( p. 319 v. 1 ) states the procedure to be followed 
l^y the creditor in lending money • 

A creditor shoud always advance a loan after securing a pledge of 
adequate value or a hypothecation or substantial sureties or have it 
consigned to writing or before witnesses.^ 

‘Bandha’ means a restrictive agreement ( by the debtor) in ;the 
form * so long as the debt due to you is not discharged, I shall not Enter 
into a transactiohbf gift, sale or mortgage of this house, field or other thing.*, 
Lagnaka ’ means * a surety ’• The same author ( Br. p. 320 v- 2 ) says ; 


*^Sihoe it ' ( loan ) is recovered without any qualm four times or eight 
times ( as much) from a wretched man who is sinking (distressed.)," 
it is therefore known as hu8%da ( usury ).^ 



1. The Mit. says that merely because they are hostile they should ,Fnot be deprived 
of maintenance if they are chaste. The V. R. remarks that ‘pratikula’ does not mean 
‘quarrelsome^ but connotes .hostility {such as attempt to poison &c. ), Vide FnZw v. 
Ganga 7 Bom, 84 at p. 88 where the verse of Harlta together with the compaent of. MayUkha... 
is quoted and also Ilata Shavifri v. Ilata Narayanan 1 Mad. H. G, R. 372 where the 
Mayukha is quoted in a, note. 

*^ ',.2.. There are, according to Karada, seven heads to be discussed under the title of , 

* recovery of debts two from creditor’s point of view ( viz. the method of lending and the 
manner of recovering ) and five from the debtor’s point of view ( viz. what debts must be 
paid, what debts need not be paid, . who is liable to pay ' debts, at what time, and in what 
manner). 

3. Vide notes to Y. M. pp. 818-319 for the various definitions of adki and bandha^ 

The two words are often used as synonyms. Brhaspati himself defines ‘ adhi ’ as bandha 
later on ( under ' pledge ’ ). * Adhi ’ is here distinguished from * bandha * and means 

* a" pledge or mortgage' with possession * while * bandha * seems to be a simple mortgage 
or hypothecation, where the creditor is not given possession and the thing remains in the ' 
possession of “the debtor or a common friend* Yide;Mit. on Yaj. 11. 69. 

4, -. This gives an etyniology ofj^* ki^slda* fpoip * ku * ( bad ) and-* slda \ 

*P, 167 (text) ' I 
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BMyAyAufi eays I' \ 

Tbaiii'3?at0 of infeeresl; which fihe debisor promised in addition ( iio the 
jrate allowed by »'ditra ) and whioh was promised in a time of diffl® 
ouUy ( or distress ) must always be given / it is termed karit§ ; that 
is known as ifikhd-vrddhi ( interest growing like the top-knot of hair 
on the head ) when ( the debtor ) pays ( interest ) every time. 

* Pratikalam ’ ( in Kat. ) means * from day to day, from month to 
month and from year to year’* Yajnavaikya ( II, 37 ) says : / 

An eightieth part ( of the principal ) is the interest every month 
when ( a loan is advanced ) on a pledge; otherwise ( when money is 
lent without a pledge ) interest may be two, three, four or five percent 
(every month) in the order of the (four) classes (brabm ana, ksatriya 

* Anyatha* ( in Taj* ) means ‘ when there is no pledge’. VySsa says*’ 

Monthly interest is declared to be an eightieth part ( of the principal ) 
when there is a pledge, sixtieth part whan there is a surety ( but no 
pledge ) and two per cent when there is no pledge nor surety. 

TajSavalkya ( IL 38 )'says: 

( Borrowers ) who travel through forest ( for trade &c. ) should pay 
ten per cent and those who travel by sea twenty per cent ( per month ). 

, ‘ Dadyuh ’ is to be understood as connected ( with this verse ) from 

the following clause ( in Taj. ) : 

. All of whatever class should pay. the interest stipulated by themselves* 
Vdspu ( Dh. S* VI. 40. ) says 

He, who, having taken a loan of whatever kind with the promise * I 
shall return an equal amount tomorrow* does not afterwards return 
■ it through greed, would have to pay interest from that day. ^ 

KatySyana declares when interest , can be charged on a loan ( of an ' 
article for use ): 


1,. Interest is either krta ( agreed upon between the parties ) or akria ( not so 
•greed). According fco Gautama 'XII. 31-32 and Br p. 32=vv. 5-11, krta is of six kinds, 
k^yika, kalika, cakravrddhi, karita, s'ikhavrddi and bhogalabha ( Gautama calls his sixth 
variety adhibhoga ). Manu YIII. 163 and Xar. ( p. 66 vv. 102-104 ) mention the .first four 
oUt of the above six. Vide notes to V. M. pp, 313—314 for the explanation of all the six. 

2. As the eightieth part was to be given every month, the interest comes to 15 
percent per annum. When there was no pledge, a brahmana debtor had to give 24 per 
cent per annum, a ksatriya 36 per cent per annum and so on. Manu YIII, 140 
ascribes the rule about eightieth part to Yasistha, Vide Manu YIII. 142 which pre- . 
scribes two, three, four and five per cent Just as Yaj, does, 

3. These and the following verses contain cases where no interest is originally sti- 
pulated, but where the law allowed interest to be charged in certain circumptaiipeg., 

^]?a68(te^t) 
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When person tiakes a loan for ns© ( yaoifeaka ) and goes fo an** 
olker coniifery without? returning it, that loan begins lo carry inters! 
after a year ( from the date of loan )- He who after borrowing money 
goes to another country without returning it even though he be re- 
quested ( to repay ), that loan carries interest after three months 
( from demand ). When a person does not return ( a loan ) at any 
time even though he be in the country and even when he is requested 
to return it, ( the king ) should make him pay interest from that day 
(i. e. day of demand) though none was stipulated and though he is unwill- 
ing to pay. 

Nirada ( p. 68 v* 108 ) sayst 

There shall be no interest in any case where things are lent through 
friendship, in the absence of astipulation (to that effect ) but even 
when there is no stipulation such a loan carries interest after half 
a year. 

KStyayana says 

What^ has been lent through friendship carries no interest as long 
as it is not demanded back; but if it be not returned even though it 
is demanded back, it bears interest at ( the rate of ) five percent ( per 
month ). If^ a man, after buying a marketable commodity, goes to 
another country without paying the price, that money { price ) will 
earn interest after three rtus ( i. e. after six months )*^ A deposit, the^ 
balance of interest, purcbasa and sale— these bear interest at five percent 
( per month ) if they are not returned ( or paid ) when demand is made. 

NSrada ( p* 33 v. 36 ) says: 

The price of a commodity ( sold ), wages, deposit, a fine that is or« 
dained ( inflicted ), a promised gift without consideration, a stake won 
in gambling by means of dice-these do not carry interest without . an 
express agreement.^ 


1. Vide notes to KStyayana tv. 502-604* The first verse ofKat. applies ■when the 
lender makes no request for return, the second where he makes a request. The three 
Verses are quoted in Sdundanappa v* ShiiibandwO, 31 Bom. 364 at pp* 361*-362. 

2. This verse is referred to in 81 Botn. 354 at p* 861 and it is said { at p* 364 ) that 
it Was an incident annexed to every contract of debt by the Ilindu law that interest 
though not stipulated for should run on it in the event of non-payment after demand 
from the date of such demand. 

3. This applies where there is no demand for the money. 

4. * Purchase and sale ’ -=*If a chattel is purchased and the purchase money is not 
paid even though demanded, this verse would apply »and interest would run from the 
date of demand* 

5. * A promised gift ’ —a gift to dancers or bards is called vrthS dSna. This verse 
is apparently in conflioti with Katyiy ana’s Verse ‘ a deposit * (fee* so far as deposit and 
the price of goods are concerned. But Harada’s verse applies where there is no demand 
and KitySyana’s verse applies where there is* a demand. 

;Fa6«(t©xtl 
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‘Sksika’ ( in Narada ) means ■ [relating to : playing with dice’;.* aviva» 
kfitah’ means ‘not specially agreed,- npon-’s ■ YsjSavalkya ( II. 44 ) sayS'Ci 

If ( a creditor) does not receive back his own money given a^ a 
loan when it is tendered . ( by the debtor ) it carries no interest . from 
that ( day ) if it be deposited with a third person.. . : ' ■ 

-Brhaspati ( p. 322 v. 33 ) says : ' ' ■ " >) 

On gold ( and silver ) ;th8 interest ( allowed by s^astra ) is as much 
as ( to make the, debt ) double.; on clothes and the baser metals trehie ; 

, on grain, quadruple; .so also on ..vegetable products, beasts of burden 
and wool ( or hair ). - ' ^ 

* S'^adah’ ( in Brhaspati ) means * flowers, roots,' fruits and the 

like./ ; Vshyah’ means ‘bullocks and the like’, ‘Lavah’ means the wool 
of . sheep and hair of camari deer and the like. *As to what Manu 
( VIII. 151 ) says ‘ interest on grain, vegetable products, beasts ’ of 
burden and on hair does not exceed five times ( the principal )’, its purport 
is to prohibit taking six times as much ( as the principal ) or mdre*^ 
Katyayana says t ; \ 

The interest stops at double (, the principal ) in the case of jewels, 
pearls, corals, gold and silver and in the case of fruits,- silken cloth 
and wool* 

* Kai|am ’ ( in Eat. ) means produced from a kita ( insect such , as 

the cloth called pa|fca, a duklla and tasari ( which are several varieties jof 
silk cloth- ). Vasistha says : • . 

Interest on copper, iron, bell-metal, brass, tin and lead is threefold if th^ 
debt be of long standing. 

'''^ya8a;;8ays; ' 

\{ Maximum ). interest in the ease of vegetables, cotton -and seeds: is 

declared'to be six-fold. 

Katyayana says : 

Jor all sorts of oils, for liquors and ghee, the ( maximum reeoverabld 

with ) interest should be known as eightfold and also in the case of . rkw' 

sugar and salt* ■' ’ ' > 

Visnu ( Bh* S* VI. 11-15 ) says t ‘In the case of gold, (the maxiniUin,, 
recoverable with ) interest is tWd-fold, on cloth treble, on grain quadruple, . 
dn fluids eight-fold, in the case of female slaves and beasts, the offspring ( is-, 
the interest ) ’*. ‘ Blowers, roots, and fruits and what is sold by ( being 

Weighed in a ) balance-in these ( the increase by . interest ) is eight”:fold 
( these are Vasistha II, 46-47 ). Narada ( p. 67* 105 ) says : ,5 


1. -‘Compare Gautama 'Xn.83 "with Martu ‘VIII. 151. VSj. 11.39 agrees with Brhaspati* 

Bor- various explanations of the text of Manu vide notes to V* M. p. 317, ' ; ' 

-2* ' It is possible to taXe ;* skipas'UBim * to .mean ^ female beasts ’ ( such as a sM-** 
hufiaio ). ' ' ' ^ 

* P* 170 (text)* 



104S1L 24-32 J 


I>SB!rS 



This^ is declared to be tihe UBiversai ( all-embracing ) rule as to 
interest on loans ^ but the established usage of each country may be 
different and may prevail according to the nature of the debt.^ 

Sarvabhaumah ’ means ‘ universal \ These rules about ( the maxi- 
mum recoverable ) being double and the like { of the principal ) hold good 
only when there is a single transaction. But if a fresh transaction be made 
at a different time ( from the original date ) or with a different person 
( from the original debtor) or by deductions or additions to the debt already 
due, then the ( maximum xecoverable ) may be more than the highest 
interest { allowed by the s'^astra at one time )? ilnd so also Manu ( YIII. 
151 ) says * ■ , 

Interest in money-lending business does not go beyond double, when 


1, This verse and the following passage of the Mayhkha axe quoted in 24 Bom. 305 
at p. 308. 

2. The sages are, not agreed as to the rate of interest on various articles and so 

Narada observes that there are local usages. But all axe agreed as to gold and silver 
or money that the interest recoverable at one time in a lump > cannot exceed the principal. 
This is called the rule of damdupat. The principal text is that of Manu ( VIII. 151 ) 
which is similar to Gautama XII.28. Nllakantha very laconically puts several propositions 
about this rule. The principal rules about ddmdupat laid down by the Mit. and the 
Mayukha are four. They are : ( I ) if money is lent only once to a man and interest is 
recovered only once in a lump then the maximum amount recoverable ( together with 
interest ) at one time cannot be more than double the sum lent, whatever the rate of inter- 
est may be and whatever the length of time may be ; { II ) if interest is received every 
month or every year and not in a lump atone time, then the total interest received 
may be so much that the creditor may have recovered more than double the sum lent ; 
( III ) if after the interest has accumulated for some time, there is a fresh agreement 
( prayogdntara) with the same debtor whereby the sum lent together with interest due 
is taken as the principal and fresh interest is agreed to be paid on the sum so arrived at, 
then the total recoverable after this second agreement may exceed more than double 'the 
sum originally lent (this is halantarena yrayogmitare oi the Mayukha) ; (IV) if after the sum 
due to the creditor has become double of the sum lent, the creditor accepts another man 
as the debtor ( who takes the liability upon himself ), then the creditor may recover from 
the substituted debtor after the lapse of years a sum which may bo more than double the 
sum originally lent by the creditor ( this Js 'puru^dntare‘t}a prayogdntare ’ of the Mayukha ), 
It is not necessary in cases falling under the third rule that the whole sum due ( principal 
and interest ) should be capitalized and again put to interest; it may be that the creditor 
makes a deduction ( reka ) from the sum due by way of concession or he may make an 
addition { soka ) by a further cash x)ayment and then put the whole to interest ( this is 
* tatraiva rekasekadina va prayogdntare ’ of the Mayukha ). Vide the Mit* on Yaj. II. 39, 
There are numerous oases explaining the limits of the rule of Vide 1 Bom. 73, 

3 Bom, 131, 20 Bom. 721 ( F* B. ), 1 Bom. L. K. 551 ( at p. 555 three propositions are sum- 
marised ), 35 Bom. 199, 21 Bom. L. B. 419 and notes on Eat, vv. 510-512. Under the 
Deccan Agriculturists’ relief Act (E VII of 1879 } the benefit of the rule of damdupat 
given even to non-Hindu debtors, if they^ are agriculturists. 

* P, 171 ( text ) 
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it is bufe only once calcnlaijedi^ 

'VijnanosVara and others who are conversant; with traditions say that 
in one transaction of money-lending, if interest is received at various times, 
more than the highest interest ( allowed by the s^astra at one time ) may be 
recovered ( in the aggregate ). 


Now the rules about pledge^ 

Brhaspati ( p, 322 v. 17 ) says : 

Adhi is known as a pledge and is declared to be divisible into 
. four varieties, viz. movable, immovable, for custody ( only ) and for 

':"'.;,nse**"': , , I 

Narada ( p. 72 v* 124 ) says : 

An ddhi ( pledge ) is that which is kept with ( a creditor ) with 
power ( to him over it ) ; it is known to be of two kinds, viz. one to be 
redeemed at or within a fixed time, ( the other ) to be retained till the 
debt is paid off.® 

Harita says : 

A pledge must be preserved in the same state in which it was deposited 
( with the creditor ) ; otherwise the ( pawnee ) loses his interest and if 
there be damage to or loss of the pledge, the principal is lost. 

* ‘ Vyatikramab ’ means ‘ loss of the pledge ’• YajSavalkya( 11. 
69 ) says : 

If a pledge that is to be kept in custody only were used ( by 'the 
creditor ) he shall receive no interest; so also if a pledge that^ is to be 
used be damaged. 

* Hapite ’ means ‘ reduced to a state^in which it is Unfit for use ’• 
Katyayana says: 

( The creditor )-who would make the pledge work against the latter^S 
will and^without the consent ( of the pledgor ) shall be made to pay ( the 
price of ) the fruits of labour ( to the pledgor ) or he would not get his 
interest.^ 

1. OrUere is anotker reading ‘ sakrdakrtS * { wken recovered at one time and not by 
driblets every day or month ). This verse of Manu is quoted in Dagdusa v. Bamchandra 
20 Bom, 611 at p. 613 and it is held that arrears of interest recoverable at any onetime 
are limited by the principal remaining due at that time. The words of the May ukha * eka- 
prayoge &Ci ^ constitute the second rule mentioned above. 

2. * Gopya ’ means ‘ to be kept in one’s custody ’ without being used or enjoyed. 
The fourfold division is overlapping and not logical. The pledge of a movable may bo ‘gopya* 
or * bhogya * as well. Narada’s division given in the following verse is much better* 

8* Narada divides each of these.into * gopya ’ and * bhogya * and these tWo again 
jn^y be subdivided into immovable and movable. 

This verse refers to slaves pledged by way of gopyadhi. Compare Mann Vllli 144 
and 160, Kauti { test p* 179 and tr, p* 227 ) and YSj* II* 69 ( first half )* 
r 172 ( text )* 
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■* Karma kirayeli Kit. ■), means' ' lie shaE employ ^ karma* 

pEalam " means ’ the rent or wages YijSavalkya ( II. 59 ) says : 

A pledge damaged or destroyed, except by the act of God or king, must 
be restored ( by the pawnee 

^ Nasfcah ' means * has undergone deterioration h Sueh a pledge must 
be restored after bringing it to its former condition. Brhaspati says : 

When a pledge has become worthless by being used, there is loss of 
principal { to the pawnee ). : 

TySsa declares in the case of a pledge being destroyed that its price 
must be paid V 

If through the fault of the receiver ( i. e, pawnee ) a pledge of gold 
and the like be lost, the creditor, on recovering the principal together 
with interest, should pay the price { of the article pledged ). 

Narada ( p. 78 v* 126 ) says : 

If ( the pledge ) be destroyed except by the act of god or king, there 
is loss of the principal ( to the creditor ). 

Manu ( VIII. 144) says ; 

He ( the creditor ) should satisfy the pawnor by paying the price; 
otherwise he would be a thief of the pawn.* 

Bfhaspati ( p. 323 v. 21 ) says: 

If a pledge be destroyed by the act of God or king, the debtor should 
deliver another pledge or he should pay the loan with interest. 

Vyasa says : 

If the pledge be destroyed by the act of God or the king no blame 
attaches in any case to the creditor ( or pledgee ). 

Katyayana says : 

If the thing pledged were to fall { deteriorate ) or were to be destroyed 
without any fault of the creditor ( the pledgee) the debtor should be 
made to give another pledge ( of equal value ) and he would not be free 
from the debt* 

yajnavalkya ( IL 60 ) also says: 

A pledge becomes complete ( valid ) by acceptance ( or possession ) of 
. the thing pledged if a pledge becomes worthless, even though proper 


1. Compare sec. 162 of tke Indian Contract Act about loss, destruction or 
deterioration. 

2. 2^his is the same as Narada p, 73 v. 127. According to Kulluka this refers to a case 
where the pledge is deteriorated by use ; then the pledgee must give as much money as will 
be required to restore the pledge to its former state. According to Asahaya the pawnee 
must satisfy the pawnor by returning to him the profit made by using the pledge. 

3. Possession is necessary in the case of a pledge ( whether ‘ gopya * or ‘ bhogya ’ ) 
to give it validity against subsequent dealings with the thing pledged, the rule being that 
in the case of a pledge; gift or sale a prior trapsaotion prevails over a later on© ( provided the 

• p, 17 ? { text ), 
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oare ba takanj.anolilier pledge must; be kept ( with the pawnee ) or the 
creditor ( pawnee ) must receive his moneys 
Narada ( p. 77 v- 139 ) says : 

An ‘ Mhi ’ is declared to be of two kinds, movable and immovable ; 
both are complete ( or valid ) if there is actual possession ( or enjoyment ) 
and not otherwise ( i* e- if there be no possession, but mere witnesses or 
document). 

Vasistha also says 

When^ there are several documents of pledge executed at the same 
time, the pledge to him is stronger who gets possession first. - • 

The same author says : 

If two ( creditors ) should come on the same day with the desire to 
take possession, in such a case the pledge must be divided and enjoyed 
equally by them; this is the settled rule* 

’^Katyayana says : 

If ( a debtor ) were to make a pledge of the same thing to two persons, 
what would happen to him is that the prior transaction of the two should 
be accepted { as enforceable or valid ) and the person ( debtor ) who 
made the two pledges would be liable to the fine prescribed for a thief.^ 
Yajuavalkya ( IL 58 ) says : 

A pledge is lost ( i. e. forfeited to creditor ) if it is not redeemned 
before the debt has become double ( with interest ). A pledge with a, 
fixed date ( for redemption ) is lost on the expiry of the time ( fixed ) ; 
■'but a pledge the fruits ( or income ) of which are to be enjoyed ( by the 
pawnee) is not lost ( to the pawner ). 

Brhaspati ( p. 324 v. 27 ) says : 

When the money lent ( lit. gold) has become double ( with interest ) or 
when the period fixed has expired in the ease of a pledge ( delivered ) for 
a fixed period, the creditor becomes the owner of the thing pledged, after 
having waited for a fortnight*® 


prior one is complete). In the case of gopyadlii, the hJioga consists in the custody of the thing 
though there may be no actual use. The verse of Narada that follows is quoted in 2 Bom. 
299 at p. 308. 

1, Compare Visnudharmasutra v. 184 which says that possession is the determining 
factor in a case of dispute between two pawnees. 

2. For the words ‘ tarn prati yad bhavet ’ some books read ‘ ka pratipad bhavet \ 
which is a better reading and means/ what should be the decision ’ or * what should be the 
first ( L e. acceptable ) transaction. ’ Vide Visnudharmasutra { v.181-183 ) which prescribes 
punishment for such a debtor in the case of mortgages of land. 

3. This verse is ascribed to Vyasa by several writers. It prescribes two points of 
time when the pawnee becomes the owner viz. when the principal has become double 
with interest and when the time stipulated (has passed. But it allows a period of grace 
viz. a fortnight before the pledge becomes liable tp be forfeited to the creditor, 

P, 174 ( text ), 
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'Yyasa says : 

A pledge for custody only may, when the principal has become double 
( with interest ) and in the case of a pledge for a fixed period when the 
time fixed has expired, be appropriated to his use ( by the creditor ) 
after informing the family of the debtor*^ 

Brhaspati ( p. 325 y* 29 ) says : 

When the money ( lent ) has been doubled ( with interest ) and the 
debtor is either dead or not heard of ( for a long time ) ( the creditor ) 
may catch hold of the debtor’s chattel ( pledged ) and may sell it before 
witnesses. 

yajSayalkya ( IL 61 ) says : 

In the case of ( a debt ) contracted on the pledge of caritra ( the 
king ) should cause the debtor to pay the loan together with interest and 
he should cause to be paid double ( the amount ) when money has been 
lent with an undertaking ( to the effect that double the m^ney only will 
be paid ).^ 

"^When ( a borrower ) from his confidence in the creditor deposits with 
him for ( securing ) a small amount a very valuable chattel or when (a 
lender ) from his confidence in the debtor keeps with himself ( as a security ) 
for considerable money a pledge of extremely small value, it is said to be a 
caHtra pledge. Or oaritra may mean the merit derived from ablutions in 
the Ganges and the like and caritra^bandhaha means a transaction where 
such merit is pledged. Both these kinds of caritra pledges are not for- 
feited to the creditor, even though the sum lent has become double ( with 
interest ) i- e. it is the money that has to be paid though it has become 
double and there is no forfeiture of the pledge. A pledge that is made with 
saiya^hdra is not forfeited even though the loan has become double (with 
interest ). The same author ( Yajna%’’alkya II- 62-63 ) says : 

The pledge shall be returned to the ( debtor ) when he comes ( to 
redeem it }; otherwise he ( the creditor ) would be ( deemed ) a thief. 
If the lender is not present ( i. 8. is dead or gone abroad) the debtor 
may get back his pledge after keeping the money ( due to the creditor ) 

1. This is ascribed to Brbaspati by Apararka. 

2. This verse states exceptions to the rule contained in Yaj. II. 68, The Mayukha 
follows the Mit. in giving two meanings of ‘ earitra-bandhaka The Mit. gives two 
meanings of * satyankarakrtam *. When at the time of making the pledge the debtor 
expressly stipulates that there would be no forfeiture of the pledge but that he would pay 
only double the amount lent then there is no forfeiture. This is the first meaning and 
the Mayukha seems to have accepted this. The other meaning is not restricted to pledges 
alone. If a man makes a contract of sale or purchase he may give a chattel like a ring as 
an earnest ( satyankara ). If the sale goes off through the default of the man who gave the 
earnest, then he forfeits the earnest; but if the sale goes off through the default of the other 
party to the contract then the party guilty of breach had to pay double the price of the 
earnest to the man who delivered the earnest. Tide notes to Y. M. p, 325, 
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with some other person in the family ( of the creditor ), or its price 
the time being appraised ( by arbitrators ) it should remain with the 
credifeor. but infceresfe shall cease. 

The meaning is : When the credifeor is not? presenfe t;he pledge shouid^be feaken 
back after paying the debt with infeeresfe into the hands of some one else in 
the creditor’s family J but if he ( debtor ) desires to pay the debt by selling 
the pledge its price at that time should be ascertained and the pledge may 
be kept ( with the creditor ) but without interest (from that date). Brhaspati 
( p. 321 V* 23 ) says : 

When a field or other property has been enjoyed ( by the creditor ) 
and from that property large income has accrued, the debtor shall recover 
his pledge if the principal and interest has been covered thereby ( i, e. by 
the income received ).^ 

Yajnavalkya ( IL 64 ) says : 

When a debt has become double ( by interest ) and ;;then a pledge is 
made ( to secure it ) then the pledge shall be returned after double the 
principal has been recovered from the profits thereof.® 


Now ( begins the discourse on ) sureties. 

Yaj, ( II. 53 ) declares that a surety is of three kinds.® 

Suretyship is ordained for appearance, for assurance ( or trust ) and 
for payment. ^ 

Pratyayah ’ { in Yaj. ) means the inspiring of confidence by saying 
* this, man is honest *. But Brhaspati ( p. 327 v. 40 ) mentions four kinds 
( of sureties ). ; 

One says, ‘ I shall produce the man ’ ; the other ( second ) says ^ he is 
a trustworthy man ’ ; ( a third one ) says ‘ I shall pay the money ( lent 


• 1. This verse applies to ‘ bhc^yadhi The agreement in a * bhogyadhi * may be of 
two kinds, viz. that the income derived from the enjoyment of the pledge tshould be taken in 
lieu of interest or that a portion of the income may be taken in lieu of interest and the 
residue of the income be applied towards reduction of the principal. In this latter case the . 
creditor will have to keep an account. Vide Hit. on Yaj. II, 64 for those two agreements. 

2. Vide notes to V. M. pp. 327-328 for detailed explanation. According to the Mit. 
and Apararka a pledge the income of whioh is to be taken in lieu of interest and in .part 
reduction of principal is called ' ksayadhi *, This verse and Yaj, 11.58 apply to different . 
matters ; the latter applies where the pledge is for custody only. 

3. This verse of Yaj. is quoted in 41 Mad. 1073. Vide notes tq Kat. v, 531 for historloa} 
treatment. 

'■ 
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to another ) ; ( the fourth says ) * I shall deliver^ ( debtor’s assets to the 
creditor )} 

* Arpayisyami ’ (in Brhaspati ) moans * I shall make him pay’, 
Katyayana says; 

Three fortnights at the most should be allowed for finding out the 
absconding ( debtor ). If during that time he (the surety) produces him 
( the debtor ) the surety would be absolved from liability* 

Three fortnights ’ is merely indicative. The meaning is : as much 
time as is required ( for producing the debtor ), so much should be allowed. 
Katyayana says: 

If the surety for appearance cannot produce ( the debtor ) at the time 
and place ( agreed upon ), he should carry out what he has bound him- 
self lor, except where ( debtor does not appear ) through act of God^ or 
the king, 

Nibandham-avahet ’ means * he should pay the money due to the 
creditor Brhaspati ( p. 327 v. 41 ) says : 

The first two sureties ( for appearance and honesty ) must be made to 
pay the sum that may be declared to be due at the time ( when the 
debtor should have paid ) in case of failure ; but the latter two and in 
their absence their sons also ( are liable to pay ).^ 1 

Katyayana says : 

The debt ( of the grandfather ) arising from suretyship should in no 
case be paid by the grandson ; even the son need pay only the principal 
( of the suretyship debt ) of his father in all cases. 

Vaysa also says : 

A ^"grandson must pay the debt of his grandfather ( except suretyship 
debts ), a son has to pay his father’s debt arising from suretyship, but 
only the principal ; but the sons of these two should not be made to pay. 
(the debt of their great-grandfather and grand-father respectively) J fehis is 
the settled rule ' 

1, The first three varieties of Brhaspati correspond respectively' to the surety for 
appearance, honesty and for repayment. The fourth kind of surety undertakes to hand! 
over the property ( furniture in the house &c. ) of the debtor in case the latter does not pay. 

3* ‘ The latter two this means ‘ the surety for payment * and ‘ for delivery of the 
debtor -a chattels ’* The son of the surety for honesty and appearance is not liable to pay 
his father’s suretyship debt but the sons of the other two kinds of sureties are liable to pay 
( but not the grandsons ). In Tukaramhhat v. Oangaram 23 Bom, 454 at p. 469 the texts 
ofYajt, Bp. and Kat. are examined and it is held that ancestral property in the hands of 
Sons is liable for the suretyship debts oi their father, when latter was surety for payment 
of money or delivery of goods ; vide 28 Mad. 877, 89 Cal. 843* 2G All* 611, 

3. The text of Vyasa applies when a man stands surety without receiving any 
monetary consideration. The son of the grandson need pay no debt of the great-grandfathei* 
While the son of the son need not pay the suretyship debt of his grandfather* In Nat ay an 
W Venkatacharya 28 Bom* 408 this is quoted* There are apparently conflicting texts about 
the liability of descendants for their ancestor's debts. But the conflict will not exist if each 

^.177 (text). ^ 
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The grandson should pay the debt of his grandfafLer, but only .fche 
principal ; the son also should pay only the principal of the suretyship debt 
( of his father ) ; this applies when the position of a surety is undertaken 
without receiving any monetary consideration. But where suretyship is 
undertaken after receiving money, the son and the grandson also should pay 
( the suretyship debt ) with interest. And so says Katyayana ' 

Where a person becomes a surety for the appearance of a man after 
receiving a pledge from him, the son of the surety should be made to pay, 

• in the absence ( of the father ), the money from his paternal wealth.^ 
Yajnavalkya ( II. 65 ) says : 

If there be many’ sureties, they should pay the debt ( due from the 
principal ) in accordance with their shares { i* e« equally or in pro- 
portions agreed upon ) ; but when they have each bound themselves to 
the same extent ( as the principal ), then at the pleasure of the creditor 
( any one of them will have to pay the whole ). 

Ekacchaya * means an undertaking made by each ‘ I alone shall pay 
the whole ( debt ) ’ ; when the sureties have resorted to such an undertaking, 
any one of them would have to pay according to the creditor’s choice. But 
when the agreement is * I shall pay in certain shares ’ then payment shall 
be made accordingly. This is the meaning. Katyayana says • 

text is given its approptiate scope. Ancient sages made sons and grandsons liable for their 
father’s or grandfather’s debt even if no property of the father or grandfather came to their 
hands. But it seemed very hard that descendants should be made to pay their 
remote ancestor’s debts with interest. Therefore when no property existed, the great 
grandson was not bound to pay any debt of his great-grandfather, the grandson was 
bound to pay only the principal (but not interest) and the son was liable to -.pay 
the principal as well as interest.’ But if ancestral property existed and was taken by 
descendants, then sons, grandsons and great-grandsons were ail bound to pay the debt to 
the ML This last follows from Vaj. II. 61, Br. ( p. 328 v. 48 ), Katyayana quoted above 
( on text p. 101 ), verses 555-558 of Kat. and the Mit. on Yaj. II. 51. The former pro- 
position is the subject of the verso of Vyasa and of Br, ( p. 328 v, 49 ). The Viramitrodaya 
( p. 34 ) very tersely but clearly puts those two propositions * qzff: ^ - 

arirfR i 5 RwJifw 

?r ^ As to suretyship debts a distinction was made. If no money was 

received, even the grandson wus not bound to pay his grandfather’s suretyship debt and 
the son was bound to pay only the principal. This is expressed by Kat. Some writers 
went so far as to say that the son was not bound to pay any suretyship debt of his father 
( vide Gautama XII.38, Manu YIIU59, Yas. XYI. 31 ), while others said that the son was 
not bound to pay when the father stood surety for appearance or honesty but that ho was 
bound to pay when the father stood surety for payment ( vide Manu YIII, 160 and 
By, p. 327V.41 cited above). In 10 Patna p. 94 it was held that if the father stood 
surety for honesty, the son was not bound to pay that debt. Yide also 4 Patna L. J. 309. 

1. The Mit* on Yaj. II. 34 explains that this applies to the surety for honesty also* 
If we read * vinS pitra dhanat * the meaning would be ‘ in the absence of the father, from 
that wealth ( viz, from the pledge ) ■ In -the absence of the father * means ‘ if he be 

dead or gone abroad 
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sur8f3ies jointly and seyerally bound any one that is found may be 
made to pay ( the whole debt ). If he be gone abroad his son may be 
made to pay the whole ; but if he be dead then his son shall pay 
according to his father’s share { i. e. proportionate liability ). 

Piferams at’ means ‘ in accordance with his father’s share ( of tlio debt 
guaranteed ). ’ Yajnavalkya ( II. 56 ) also says • 

When a surety has been made to pay publicly ( the whole ) debt to 
the creditor, the debtor should be made to return double the amount to 
him ( or his son ).^ 

Brhaspati ( p* 328 v. M ) says .* 

He, who being made a surety and being harassed { by the creditor ) 
pays the suretyship debt, is entitled to receive ( from the original debtor ) 
twice the amount (paid to the creditor) after the lapse of three 
fortnights.^ 



Now about the Method to he followed by the creditor in 
recovering debts. 

Brhaspati ( p. 329 v* 54 ) says ; 

A debtor who acknowledges a debt to be due should be made to pay 
by the expedients of coaxing and the rest, by appeal to dharma, by 
artifice, by force ( or compulsion ) and by barring his house. 

‘ Pratipannam ’ ( in Brhaspati'.) means * admitted by the debtor 
* upakramaih ’ means ‘ by expedients The same author ( Brhaspati p. 330 
vv. 55-58 ) explains these { terms, dharma etc. ). 

That is declared to be dhavT/ta ( expedient ) where a debtor is made 
to repay by the advice ( or messages ) of friends and good kinsmen, by 
coaxing words, by persistent following, or by importunate entreaties ( or 
creditor’s starvation). When the creditor brings from the debtor 
some object, borrowed on some pretext, or where the creditor retains an 
anvdhita deposit and thus the debtor is made to pay, that is said to be 
( the expedient of ) artifice/ That! is declared to be compulsion whore a 

1. This applies only where the surety or his son is pressed by the creditor to pay and 
so pays. If the surety pays out of greed to secure double of what he pays, he would not get 
double, 

2. If the debtor pays before three fortnights expire, the surety or his son would get only 
what he paid. 

3. ‘ Anvahita ’ is what a debtor hands over to a creditor |or being delivered to a 
third person. The creditor retains such a deposit and thereby con|.p>els payment* ‘ Borrowed 
on some pretext i. e* borrowing an ornament &c. for marriage or other festive 
oocawon, 

* P. 178 ( text ), $ P. 179 ( text h 

V. M, 27 
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debtor is made to pay by being bound, brought to the boixse of the 
creditor and by such means as beating and the like. Where by restraining 
his sons or wife or cattle or by sitting down at his door, a debtor is made 
to pay the money ( lent ) that is said to be * acarita 

* Anugamah * means ‘ following ’ J ‘ prayah * means * entreaty ’ 1 
anvahitam ’ means an ornament or the like given to ( the creditor ) for, 
being handed over to a third person. As regards these expedients of 
dharmcc and the like Katyayana speaks of certain restrictions * 

( A creditor ) should make a king, a master or a brahmana debtor 
pay ( a debt ) by the mode of coaxing and be should make a ,cc-heir or 
' friend pay ( a debt ) by artifice only* Traders, husbandmen and artisans 
should be made to pay according to the usage of the country ; he should 
make wicked debtoxs pay by the expedient of harassment.^ This is 
the view of Bbrgu. 

The same author ( Katyayana ) says : 

The debtor should be kept openly in restraint before an assembly of 
people according to the dictates of local custom ; whatever he gives 
may be taken ( by the creditor ). 

The same author ( Katyayana ) forbids the (continuance of the) confine- 
ment of a debtor when the confined debtor has an inclination to evacuate : 
Where a man held confined ( for debt ) has an inclination to void .urine 
or fseces, he should be followed from behind or he should furnish ( another 
person ) as a surety ( or hostage 

*‘Nibandham ’ means * a son or the like who would be a substitute 
for him ’ ( the debtor )• The same author ( Katyayana ) says that a con- 
fined debtor should be let off for meals after taking a surety for appearance :■ 
That ( debtor ), if he has furnished a surety, should everyday be set., 
free at the time of taking meals and at night (while) the surety 
remains confined. He who cannot secure or tender a surety for appear- 
ance should be confined in jail or should be placed in the presence of 
guards. A respectable, tiust worthy and pure man should not be, con- 
fined in a jail; he should be released without a surety or should be bound 
over on his oath. 


1. * Acarita ’ seems to be meant as a synonym for * grbasamrodbana Mann VIII. 
49 speaks of acarita as one of the five expedients of recovering a debt. In view of the fact 
that acarita is separately defined it is better to take * prayali ’ as meaning ‘ entreaty 

2* * Santva ’ is the same as ‘ s'ama * j * by harassment this includes the modes of 
hala ( compulsion ) and acarita. Though Manu speaks of the five expedients, there are no 
Verses in Manu corresponding to the restrictions mentioned by Itat, The 2nd. verse is quoted 
in IJaghunathaji v. Ba^ik o/ JBom&ag/ 34 Bom. 72 at p. 78, These means could be employed 
only if the debtor admitted the debt, but if he repudiated the debt, then the only remedy was 
an action at law ( vyavahara ). 

3. If we read ‘ nibaddham ’ &c. it would mean ‘he should be let out with fetters 
on 

; B, 180 ( text ), 
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.‘would', not ^tender"; ‘carake’ means, ‘in jair;. 
^raksinah^ means ‘he should be kept wit;h guards who are told (about 
his being confined for debt ) ‘ pratyayikah ’ means ‘ trustworthy’* Brhaspati 
( p. 331 y. 60 ) says; 

When the time fixed ( for payment ) has elapsed and interest has 
ceased ( owing to the debt having risen to double the principal ) the 
creditor should recover the debt or the debtor should execute a bond 
by the mode of compound interest.^ 

‘Plrnavadhau’ means ‘ when the debt has risen to double or the like 
Hence it is reasonable that interest ceases ( in such a case ). The creditor 
should recover ( i. e. take ) the debt; ‘ eakravrddhi’ means ‘ calculation 
of interest ( on the aggregate ) after adding interest to the principal’. Narada 
(p. 74 V* 131) says : 

^If a debtor is unable to pay owing to adverse limes, he should be made 
to pay the debt gradually ( by instalments ) according to his means and aC" 
cording as he happens to acquire ( money or property ). 

Manu ( VIII. 177 ) says;: 

Even by ( doing ) work ( suited to his casle ) should the debtor make 
himself equal to his creditor, if ( the debtor ) be of the same caste ( as 
the creditor ) or of a lower one. But a debtor of a higher caste ( than 
the creditor ) may pay (the debt ) gradually.® 

As regards what TajSavalkya ( IL 43 ) says: 

( The creditor ) may make a debtor of a lower caste work personally 
for liquidating the debt, if he be indigent ; an indigent brahmana how- 
ever should be made to pay gradually according as he happens to have 
means ( or money ) 

there the word brahmana stands for any one of a superior class. The same 
author ( Yaj. II. 40 ) says : 

A creditor recovering an admitted debt ( by the expedients of dharma 
&c. ) will not be liable to be blamed by the king 5 a debtor from whom 
(an admitted debt ) is being recovered ( by the above expedients ) should 
be fined? if he goes ( i. e. complains ) to the king and should be made to 
pay the debt. 

Brhaspati ( p. 331 vv. 62-63 ) says : 


1. This refers to capitalisation of interest and an agreement to pay interest on interest 
(and principal). ' This verse together with the comment of Y. M, is quoted in S^iklal v. Bapu 
24 Bom. 305 at p, 308 for the proposition that capitalisation of interest was allowed in 
Hindu Law, 

% In the first half we must understand that the debtor belongs to the ksatriya, 
yais^ya or s^tidra caste and the creditor belongs to the same caste as the debtor or to a higher 
one. As regards a brahmana debtor the rule is contained in the last pada. ‘ Make himself 
equal &c. ’ i. e. he should be, free from being indebted to him. Compare a similar rulq 
about fines in Manu IX. 229, 

*Pa 81 (text). 
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Tilis is felie rtile concerning him who admits ( his liability ) but ( a 
debtor ) denying ( his liability ) shall be made to pay on ( the debt ) 
being proved in a (judicial) assembly by a writing or by means of 
witnesses* ( A debtor ) claiming judicial investigation in a doubtful case 
should never be put under confinement ( by the creditor ) 5 but he who 
puts under restraint one who should not be restrained becomes liable to 
be fined according to law- 

* Asedbah ’ means ‘ restraint by the king’s order The same author 
( Brhaspati p. 331 v. 64 ) says : 

Where a debtor says * what may be found to be justly due, that I 
shall pay ’> such a debtor is called * kriydwd^ ( one claiming judicial 
proof ). 

^Katyayana says: 

A creditor who harasses a debtor claiming judicial investigation would 
lose his money and becomes liable to a fine equal to the debt. 

Bfhaspati says : 

He who, in a doubtful ( or contested ) case, proceeds with force ( to 
recover his debt by dharma, bala &c. ) without complaining to the king, 
should be punished by the king and that money ( the debt ) he cannot 
recover.^ 
yama says : 

That debtor, who though well off, does not return ( a loan ) on account 
of his wicked nature should be made by the king to pay ( the debt to the 
creditor ) after recovering ( as a fine ) from him ( debtor ) double ( the 
amount of the debt ). 
yajSavalkya ( II 42 ) says * 

The debtor should be made by the king to pay ( to the king ) ten 
per cent of the claim esfeabiished and the creditor should be made to pay 
five per cent, when he succeeded in his claim*. 

* Das akam ’ means * with ten in addition ’ i. e. the tenth and 
twentieth share ( respectively ). The sense is that these shares ' belonged 
to the king and the remaining belonged to the creditor. The levy of a tenth 
share ( for the king as his fee ) refers to a poor ( debtor ), But Narada 
( p. 74 V. 132 ) states a special rule about a rich ( debtor ) : 

1. ‘ Prasahy a * may also be connected with * viney all ’ and then the meaning 'would 
be ‘ he should be punished severely ^ Br. p. 331 v. 65 says that when there is a difference 
of opinion between the two parties regarding the nature of the loan, about the number ( i. e. 
about the sum advanced ) or about the rate of interest stipulated, or whether the amount 
claimed be due or not, that is termed a doubtful case. 

2. Ten per cent and five per cent recovered from the debtor and creditor respectively 
were in modern language the* court; fee but it was, it appears, charged after the case was 
decided and not at the very institution ’of the suit, as now. These recoveries wete 
made only when there was no dispute as to the debt ; but whore the debt itself was repu- 
diated Yftj. II. 42 applied. 

p. 162 (text), 
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A debljor, who being well off, does not pay ( a debt; ) throtigh wicked* 
ness shonld be compelled by fihe king fco pay il after taking twenty percent 
( from the debtor )* 

'* The meaning is ‘ twenty in a hundred 

When several creditors present themselves at the same time ( for pay* 
naent ) YajSavalkya ( II. 41 ) states the order ( of payment ) • 

A debtor shall be made to pay his creditors in the order in which ( the 
loans ) were taken, but after ( first ) discharging ( the debt due ) to a 
brahmana and afterwards that due to the king.^ 

Katyayana, as quoted in the Vivadaratnakara, says : 

When, however, there are several debts due at the same time that 
which was first contracted should be paid first ; a debt due to a king 
( should be paid ) after one due to a learned brahmana. Where ( several 
debts ) are contracted in writing on the same day, ( the king ) should 
treat all as equal so far as the security, its protection and enjoyment are 
concerned,^ In other cases ( i. e. where debts are not of the same date ) 
they should be paid in order ( of dates ), Where a creditor establishes 
that a particular article for sale was manufactured ( by the debtor ) with 
the money ( or materials ) supplied by him, the money { got by sale of 
the article ) should be given by the debtor to that creditor only and not 
otherwise. 

YajSavalkya ( IL 93 ) says: 

The debtor should writs on the back of the document the money paid 
by him from time to time ( by instalments ) or the creditor shall pass a 
receipt marked with his own hand. 

Narada ( p. 70 v.ll6 ) says : 

When the debt is discharged ( the creditor ) should return the document; 
in the absence of the document ( creditor ) should give a receipt. In this 
way the creditor and debtor would be free from their mutual obligations. 

T Pratis'^ravah ’ means ^ a document of release declaring that a debt 


1. Par. M. and Vir. explain differently, saying that it means * a twentieth part * of 
the claim. Compare Mann VIIL 139, Visnu VI. 20-21. 

2. If the creditors were of the same caste and all approached the king at the same 
time, debts were paid in the order in which they were contracted { i. e. the earlier prevailed 
over the later ) ; but if the creditors were of different castes, the brahmana creditor was paid 
first though his debt was later in date than that of a ksatriya creditor. Vide sec. 48 
of the Transfer of Property Act ( for the the proposition that the first in time prevails ) and 
sec, 56 of the Bombay Land Eevenue Code ( which makes state revenue a paramount charge 
on the land ). 

3. This verse states a rule of rateable distribution among several debts if the debtor is 
not able to pay all fully. The same rule applies to a pledge, to the expenses of preserving it 
and to the interest or enjoyment of it. 

* P, 183 ( text ). ir P. 184 ( text 
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was returned Kafeyayana states the evil results happening to a debtor 
in case he does not repay a debt: 

He, who, having taken a debt or the like does not pay it back to the 
owner (creditor), is born in (the latter’s) house as a slave, a servant, a wife 
or a beast.^ 

* Uddharah ^ means * a debt by the word ‘ adi ’ (in uddhMdikam ) 
a friendly loan and deposit are included. ‘ Dasah ’ means ‘ a born slave 
‘ bhrtyah ’ is one who is secured for wages. Narada ( p. M vv. T—S ) says : 

The debt or promised gift which a debtor does not pay even when 
demanded goes on multiplying till it reaches to a thousand millions* On 
that amount being reached, the debtor enveloped in ( the consequences of ) 
that act shall be born in each successive birth a horse, a donkey, a bull 
er a slave. 

*Pratigraham ’ means ‘ what is promised to be given Vyasa also 
says'i^:', 

If an ascetic or an agnihotrin ( one who keeps sacrificial fires ) were 
to die indebted, all ( the merit of ) his austerities and agnihoira will 
belong to the creditor. 

Brahaspati ( p. 328 w 49 ) says: 

The father’s debt, when proved, must be repaid by the sons as if it were 
their own ( i. e. with interest )• The debt of the grandfather should be 
paid equal to the principal ( i. e. without interest ); and the son of the 
grandson need not pay at all.^ 


1. The V. B. and Apararka explain * pratis'rava * as meaning * ar verbal acknowledg- 
ment in public ( or before witnesses ) of the repayment of a debt *. This is, according to 
Amara, the proper meaning. The meaning assigned in the text is far-fetched. 

2. Compare Narada p. 44 vv. 7-8 quoted later on. 

3, This is Narada p. 44 v. 9. 

4 , Vide text p.l77 Vyasa’s verse. This verse is" quoted in y» Narsol 

Bom. 262 at p. 266. Brhaspati as said there is referring to a case where no property comes to 
the grandson. The Mit. on Yaj. II. 51 distinctly says that if the great-grandson and the like 
take the estate of the deceased, they have to pay the debt of the great-grandfather. Modern 
decisions have followed this view of the Mit, In 19 All. 26 ( F. B. ) and 4 Patna 478 a 
grandson taking assets was held liable to pay his grandfather’s debt with interest, while L.B. 
53 1. A. p. 204 (=48 All. 518) decides that the great-grandson who has taken assets is liable 
to pay the debt of the great-grandfather with intetest just as a son is liable. In 48 All, 618 
at p. 526 Yaj. 11. 50 and Br. are quoted. In Narsinharao v. Krishmiarao 2 Bom, H, 0. B. 
p, 64 it was held ( probably following Brhaspati ) that the grandson was liable to pay the 
debt*of'bis grandfather without interest independently of the question whether he took assets. 
In order to remove the great hardship on heirs ( taking no assets ) caused by this decision 
Bombay Act VII of 1866 ( The Hindu Heirs Belief Act ) was passed whereby it is provided 
that a son or grandson is not liable to be sued for the debts of his deceased ; ancestor merely 
by reason of his being a son or grandson and that the son or grandson or other heir shall 
Ifable only to the extent of the assets that came to his hands. In 19 All, 26 ( at p. 29 ) 
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Ia3,'('II.'^5o''')' says' 

When the father "has gona .abroad 'nr 'is dead or is, oyerwhelmed by.;^^d^^^ 
culfcies, his'"^ debfj if proved by wifenesses when ife is dispnfied { by the sons 
or grandsons ) must be paid by sons and grandsons. ^ 

Narada ( p« 46 v. 14 ) says that the son and the rest were bound to 
pay the debt ( of the father ifec, ) only when twenty years old " 

When the father had gone abroad and also in the case of the uncle or 
’ eldest brother ( going abroad) the son ( or the nephew &c. ) was not bound 
to pay the debt before the twentieth year.^ 

Katyayana says : 

A debt incurred by the father, if he is afflicted with disease or has left 
his country for another must be paid by the sons after the twentieth year 
even when the father is living.^ 

The word ‘ prosita ’ ( gone abroad ) is indicative also of ‘ one dead 
Hence Visnu (Dh. S. VI.27) says *when the borrower is dead or has become an 
ascetic (sannj/asin) or has lived abroad for twenty years, the debt must be 
paid by his sons and grandsons’. Narada ( p. 41 v.2 ) says : 

When the father is dead, the sons should pay the (father’s) debt accor- 
ding to their shares if they be divided ; but if undivided then be ( out 
' of the sons ) should pay who bears that responsibility ( as a manager of 
the family ).^ 


two verses of Katyayana about the grandson’s liability to pay with interest and also with- 
out interest are referred to. In 4 Patna 4f8 { at p. 482 ) the Judges express their inability 
to understand what Brhaspati means when he says that the grandson should pay grand- 
father’s debt without interest and follow Yaj* and Visnu and refuse to follow Bphaspati,. 
They had no idea of tho particular circumstances under which alone, as shown above, 
Brhaspati’ s text was to be applied, 

1, This verse makes no distinofcioa between sons and grandsons as to the payment of 
debts { while Br* makes that distinction ) and applies where assets are taken by the grand- 
sons. The Hit. explains ‘ vyasanabMpluta ’ as ‘ afidiefeed with an incurable disease while 
Apararka explains as ‘ addicted to drinking or other vices If there were sons and grand- 
sons the Mit, says that the sons were the first to pay. This verse is quoted in 42 Mad, 711 
( F. B. )at p, 730. 

2, This does not apply to a debt incurred by the father and others for a family 
necessity. Such a debt must he paid at once. This verse states the liability of the son 
and others when the father, uncle or brother was alive though gone abroad and the debt was 
not for family necessity. Nllakantha refers ‘ twenty years.’ to the ago of the son &c ; while 
other authors like the Vir. refer them to the lapse of time after the father went abroad. 
Visnu VI. 27 quoted in the text later on supports this latter interpretation. 

3, This verse is referred to in L L, K. 41 Mad* 136 at p. 149 and 42 Mad. 711 
( F. B. ) at p, 730, 

4, This verse is quoted in Ntlrdyanacha^ya v. l^ar$o 1 Bom, 262 at p. 266 and in 

19 All. 20 ( F, B, ) at p. 28. Vide Vdaram V* Bam P. I. for 1876 p. at pp. 28-29 
for texts. , • ' ' 

P, 186 ( text ). 
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Katiyayana says : 

While the father’s debt remains ( unpaid ), the son shall not take the 
father’s wealth, which should be given to the creditor; even without 
( paternal ) wealth the son is made to pay the father’s debt* 

The word ‘ dravyam " ( in Kat ) is to be connected with ‘ rte the 
meaning being ‘ without or in the absence of wealth ’• Brhaspati ( p. 328 v. 
48 ) says : 

The father’s debt must be paid first of all and after that a man’s own 
debt ; but a debt contracted by a grandfather must always be paid even 
before these two. ^ 

^Yajnavalkya ( 11.47 ) says : 

The son shall not pay his father’s debt contracted for wines, lust and 
gambling or due on account of unpaid ( portions of ) fines or tolls or on 
account of an idle promise. 

Bfhaspati ( p- 329 v. 51 ) says : 

(The king) should not make the son pay a debt (of his father) incurred 
for wines or ( losses ) in gambling with dice, for idle gifts or promises 
made through lust or wrath, or for suretyship, or for the balance of a fine 
or toll. 


1, 'This verse is in apparent conflict with another verse of Br. quoted above ( vide 
p. 214 w 4 ). This verse must be taken as referring to a case where assets were taken 
by the grandson. The number of cases in which the son’s or grandson’s liability to pay 
the father’s or grandfather’s debts has been recognised in modern decisions is incalculable. 
It is impossible to refer to them. The several propositions deduoible from the decided 
cases are summarised in Joharmal v. Eknath 3 Bom. L. R. 322 and very recently by the 
Privy Oouncii in Brij Narain v. Mangla Prasad L. R. 61 I. A. 129 ( = 46 All. 95 )* The 
propositions laid down by the P. C. are ; ( 1 ) The manager of a joint undivded estate 
cannot alienate or burden it except for purposes of necessity ; ( 2 ) if the manager be the 
father and the other members be his sons, he may, so long as it is not for an immoral pur« 
pose, lay the estate open to be taken in exoution upon a decree for the payment of his per- 
sonal debt ; ( 3 ) if the father purports to burden the estate by a mortgage, it would not 
bind the estate unless it is made for discharging an antecedent debt ; ( 4 ) ‘ antecedent ^ 

means ‘ antecedent in fact as well as in time ’ i. e. it must be truly independent of and' not 
part of the transaction impeached by the son ; , ( 5 ) this result is not affected by the ques- 
tion whether the father is alive or dead. It will be seen that in propositions 2 and 3 the 
Privy Oouncii makes a distinction between a pure money debt of the father and a debt of 
the father secured’ by a mortgage. The ancient Hindu Law books afford no warrant foi? 
this distinction. Besides the P, G. in Suraj Bunsi Eoer v. Sheo Proshad 6 I. A. 88 at p.106 
( =s5 Gal. 148, 171 ) for the first time used the words * antecedent debt ’ for which there is 
nothing corresponding in the Sanskrit texts and round which elaborate arguments have 
centred in numerous cases. According to the P, C. ( proposition 5 ) the son's pious duty 
to pay his father’s debt is as absolute during the father’s lifetime as after his death. This 
goes far beyond the spirit of the ancient Smyti texts which made the son liable :during the 
father’s lifetime only if the father had gone abroad for many years or was afflicted with 
incurable disease or was extremely old. Vide Yaj. II. 50, Harada and Katyayama quoted- 
above. 

’’’ P. 186 { text ). 
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UsWas says: 

The son need nofe pay the fine or the balance of a fine, the toll or balance 
of a toll or ( any debt ) which is not vymmhdiriha} 

YajSavaibya ( II. 51 ) mentions the order of those who are responsible 
for the payment of debts* 

He who receives the estate ( of the deceased ) should be made to pay 
his debt and so also one who takes the wife ( of the deceased ) J failing 
them, the son ( should be made to pay ) when no paternal wealth has 
gone to another person J those who take the wealth of a sonless matt 
( should be made to pay his debts ). 


1. ^hese verses of tJs'anas, Brhaspati and Yaj. state exceptions to the rule ( Yaj, II 
6b ) that sons ( and grandson^') had to pay their father’s debts. A debt due to lust is defined 
by kstySyana ( v. 664 ) as one promised orally or in writing to a woman who is another’s 
Wile br who is not married to the father. A debt incurred through wrath is defined by 
Katyayana ( verse 565 ) as one promised to a man to whom the father caused physical 
injury or whose wealth the father destroyed by way of pacifying him. * An idle gift ’ is 
one promised to bards, wrestlers, jesters and the like. In numerous decisions these three 
vbrses about debts that the son was not hound to pay have been quoted and explained* I!he 
greatest difficulty is caused by the words ‘ na vyavaharikam ’ in Us'anas. They have been 
^riously interpreted by Sanskft commentators. Apararka explains as ‘ ria nySyyath * 
I hbt righteous or proper ), Sm. 0. as ‘ saurikam " { incurred for drinking ) and Vir* d<^ 
Ihe same* The BSlambhatti explains as ‘ na kujumbopayogi * { not for the benefit of the 
family ) while Vi^dacintamani explains it as ‘ vyavahSra-bafaiskrta * ( what is beyond the 
ofdihary conduct of a person ). This divergence is reflected in the* modern decisions also* 
In Dwrhar Khachar v. Khachar Rarsur 32 Bom, 348 ‘ na vyavaharikam ’ was explained 
as a debt which the father ought not as a decent and respectable man to have incurred 
and it was said that the son was not liable for debts attributable to his father’s failinp* 
follies and caprices. This was doubted in 40 Bom* 126 and 43 Bom. 612 and disapproved of in 
S9 Cah 862 < Where it was rendered as * not lawful, usual or customary ’ ), 37 Mad. 46S 
( explained as ‘ not supportable as valid by legal arguments and on which no right could 
be established in the creditor’s favour in a court of justice ’ ), 33 All. 472, 4 Lahore 03 
( which at p, 97 follows the explanation in 87 Mad. 468 ). In the latest Bombay cases B<ii 
Mdni V. XJsafali 33 Bom. L. R, 130 { at p. 133 ) and Bal v. Mamklal 34 Bom* L. R. 56 at 
pp. 67—68 (s=56 Bom. 36 ) the various meanings of ‘ na vyavaharikam ’ and the conflict of 
judicial decisions are set out. In the latter case ( at p. 69 ) the wide interpretation contained 
in 82 Bom. 348 has not been accepted. In this Bombay case it was held that the trade 
debts incurred by a Hindu father for the purposes of a trade started by himself arc binding 
bn his sons. But this proposition seems to be wrong in view of the Privy Council ruling 
in the Benares Bank Ltd* v. Sari 34 Bom. L. R. 1079 ( P. 0. ), where it was held that a 
business started by the father* as manager cannot, if new, he regarded as ancestral so as 
to render the minor member’s interest in the joint family property liable for debts con- 
tracted in the course of the business. Another difficulty is caused by oases where the father 
iiicurB liability for misappropriating money as a guardian or trustee or is guilty of a criminal 
act. Tide 31 Mad. 161 and 472 ( distinguishing 27 Mad. 71 ), 48 All* 9, 61 All. 386 ( at p. 
391 * na vySvaharikam ’ referred to ), 48 Bom, 612, dn Bai Mani v* Usafati 83 Bom, 
L* R. 180 it was held that a Hindu son is not liable to pay his father’s debt Where the 
liability arises directly from a criminal act { e. g* where the father being appointed 
guardian of a minor misappropriates minor’s money ). 

T, M. 28 
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Thai} iiian is termed " rikthagmkah ’ ( in Ya.h ) who takes the 
wealth of the (deceased) father of a person, either justly because 
the son though living is affected by defects such as impotency and the like 
or unjustly when there is no defect ( in the son )• In the same way 
yosidgTahah is one who takes the wife of another ( after the latter’s 
death). The condition that no paternal wealth should have gone to 
another may occur in two ways? either because there is a non-existence 
the counter-entity of which is characterised by the quality of going to 
another or because there is non-existence the counter- entity of which is 
merely the qualifying adjunct vm. estate.^ Here the meaning is that he 
who takes the estate has first to pay the debts ( of the deceased ) ; on failure 
of him the taker of the wife ( has to pay the debts ) ; on failure of him, the 
son when the estate has not gone to any other person (because none exists) ; on 
failure of him ( the son ), the grandson ( has fo pay ) only the principal (and 
no interest) ; on failure of him the great-grandson, the wife, the daughter 
and the rest who are ‘rikthinah’ (i* e* if they take the estate) should pay the 
debts of the deceased. If* no inheritance^ is received then debt is not pay- 
able by the great-grandson, by the wife and the rest- Heritage, when taken? 
even though small, leads to the liability to pay off debts even , though 

1. The verse ‘ rikthagraha <&o. ’ is a very difficult one and various interpretations 
have been proposed. Vide for details notes to Y. M. pp. 340-345. The meaning of the 
.rather obscure clause in the Mayukha * the condition...... estate ’is this ; a son may be one 

whose paternal wealth has not gone to another person in either of two ways. First, the 
father may have left no wealth ; in such a case the son inherits no property and so such a 
.son is * ananyas'ritadravya * (as no property exists ); secondly, a father may have left 
property and also sons ; in such a case the wealth that exists will not go to another and 
. so the son will be ' ananyas'ritadravya The rule Is that he who takes the estate should 
.pay the debts. If a man died leaving property, a congenitally blind son and a 
nephew, the nephew would have taken the estate. In such a case in spite of 
the rule *putrapautrair-rnam deyam’ the nephew would have to pay the debts 
. because he takes the estate. If there is no wealth, but a man leaves a widow and 
a son, the man who ' takes his widow had to pay debts and not the son who took no 
assets. This text does not prescribe re-marriage. Remarriages were prohibited by Manu 
( y, 162 ), but by custom or otherwise they did take place. In that case the man who 
took the widow ( as a wife or mistress ) had to pay the deceased man’s debts. This was 
apprehended to be the law even in modern times and so sec, 4 of the Bombay Act YII of 
1866 ( Hindu Heirs Relief Act ) expressly provides ‘ no person who has married a Hindu 
widow shall merely by reason of such marriage be liable for any of the debts of any prior 
deceased husband of such widow If a man left no wealth and none took his widow, 
then his son, though he took no wealth, had to pay his deceased father’s debt. This is 
expressed by ‘ putro &c. * . It might be contended that * ananyas'ritdravyaji ’ means that 
■wealth exists but has not gone to another. To that Nllakantha replies by saying that 
even when merely wealth does not exist the son may yet be called ' ananyas'ritdravya ’ 
.* and that this second meaning of * ananyas'ritadravya]^ ’ is intended in the verse of Yaj. and 
. not the first meaning. 

2. This sentence and the next are referred to in Laksliman v. Satyabhamabai 
2, Bom. 494 at p. 499. This proposition of the Mayukha about a small estate making the 

j, taker liable to pay heavy debts is not jjupported by the Mit. or any other high anthority. 

* P, 187 ( text ), 
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comparatiyely ' very large/ , Ife is not? a '.rule Isiiai) herifjsge to; or 

more than the debts alone leads to liability to pay debts^ Another meaning 
of the last quarter of the verse is: of a creditor who is sonless, the * ril- 

thinah ’ i. e. the wife, daughter and the rest who are entitled to take his 

estate should recover the debts from the debtor of their husband and the 
like* Visnu ( Dh* S. VL S9 ) says *the man who receives the assets of the 
deceased^ whether he have sons or he be sonless, shall pay his debts 
Brhaspati ( p* 329 w 52 ) says : 

^The taker of the wife is similarly liable (to pay the debt) in the absence 
of a taker of the estate ’• Katyayana says : 

( The king ) should make the son pay ( the debt of his father ), if he 
be free from disease, capable of taking the estate ( of his father ) and is 

able to shoulder ( the liability ) ; but ( he ) should not make the son pay 

otherwise. First the taker of a man’s wealth should pay his debts 5 after 
him the son should pay ; when there is no son or when the son is very 
poor the taker of the wife ( shall pay the debt )} 

Narada ( p. 47 v. 21 ) says : 

But if a widow has plenty of wealth and has offspring and repairs to 
another ( man ) together with them ( the wealth and offspring ), that man, 
must pay the debt contracted by her ( deceased ) husband or he must ‘ 
abandon her together with her wealth and offspring. 

Katyayana says : 

The debt contracted by liquor-sellers and the like who have no wealth 
and no sons should be paid by him who enjoys their wives.^ 

^Narada ( p. 48 v* 23 ) says : 

Among the three, viz. the taker of the wealth ( of the deceased ), the 
taker of his widow and the son, he is liable for the debts (of the deceased) 
who takes his wealth; on failure of the taker of the widow and of the 
taker of the wealth, the son ( is liable for the debt ) ; on failure of the 
taker of the wealth and of the son, the taker of the widow ( is liable for 
the debts ).^ 

1. * Capable of taking ’ i, e. not liable » to be excluded from inheritance for causes 

mentioned in Manu IX. 201 and Yaj. II. 140 ; ‘ able to shoulder " i. e. of ago and able to 
pay back the debt. There is an apparent conflict between the second verse of Kat. and Yaj. 
11.51 { rikthagraha &c, ). But really there is none. Kat. here provides for a special 
case viz. if there are no assets of the deceased then the son who has much more property 
of his own than the taker of the Wife ( of the deceased ) should pay the debt ; when the son 
is not wealthy and no assets are left by the deceased, then the taker of the wife 
should pay. ^ 

2. Mandlik translates ( p. 114 ) ‘ s aundika * as drunkard but, this is wrong. 

3. We must take the third quarter as corresponding to yajnavalkya’s * putroSnanya- 
s'ritadravyah But the words of the last quarter seem to be in conflict with the oi^der 
proposed by Yaj. ( viz. first ‘ rikthagraha \ then ‘ yosidgraha ’ and then the son who is 
‘ ananyas'^ritadravya ’ ). Therefore Harada’s last quarter must be taken as referring to a 
case where there is no son richer than the second husband or paramour of the widow of the 
deceased, as in Katyayana’s text quoted above ( first the taker of the assets should pay )« 

• B, 188 ( text ) 
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The meaning of the last quarter is that in the absence of a rich son 
thn taker of the widow must pay the debts ( of the deceased ), on account 
of. Ihe text of Yaj. ( II. 51 ) cited above. Katyayana says : 

A debt incurred for ( the purposes of ) the family by the slaves, the 
wifcj the mother, the pupil or the son ( of the head of the family ) even 
without his consent when he is gone abroad should be paid by him { by 
.the head of the family ). This is the view of Bhrgu. 

YajSavalkya ( IL 46 ) says t 

A woman is nob bound to pay a debt incurred by her husband or son, 
nor is a father ( bound to pay a debt ) contracted by Ms son, nor the 
husband ( a debt ) contracted by his wife, unless the debt be contracted 
for the purposes of the family* 

Kityayana says • 

That which has been promised or which was ratified after ( it was 
contracted ) must be paid.^ 

Harada ( p, 45 v. 11 ) says : 

The father should pay that debt of the son which was contracted ( by 
the son ) in serious difiaoulties ( u e* in danger to life ). 

Yajr^ayalkya ( II. 48 ) says • 

Araong herdsmen, vintners, dancers,, washermen, hunters? the husband 
must pay the debts of his wife, since their livelihood depends on the 
wiyes.^ 

The same author ( Taj. IL 49 ) says : 

A *woman should pay a debt ( of her husband ) agreed to by her or 
which was contracted by her jointly with her husband or a debt which was 
contracted by herself alone ; she need not pay other debts.^ 

A woman taking the estate shall pay debt (of the deceased) even when 
she did not agree to it. To the same effect is Katyayana 5 

A wife who was addressed by her husband when about to die * you 


1* This verse and the following one of Yaj. are quoted in Virasvmni v. Appasvami 
1 Mad. H. 0. E. p. 375 at p. 379 n [ where it was held that, when a husband married a 
seepnd wife and the first wife left him, the first wife had no implied authority to borrow 
money for her support). Compare Manu VIII. 166, Yaj. II 45, Nar. p. 45 v. 12 and Br. 
p. 329 V. 60. 

2. This verse refers to a debt not contracted for the purposes of the family but is an 
Individual debt which another member of the family ( such as the father or brother ) was 
not bound to«pay unless he promised at the time that he would pay it or unless he ratified it. 

3. This is quoted in Baghunathji Bank of Bombay 34 Bom. 72 at p. 78. Compare 
ITarada p. 47 v, 19 and Visnu VI. 37 for the same rule. 

4. This verse is quoted in 1 Bom, 121 at p. 124, In JSfarotam v. Nanha 6 Bom,« 
478 { where most of the texts as to a woman*s liability for husband’s debt are discussed ) 
it was held that a married woman who contracts a debt jointly with her husband |0 
liable to the extent of her strldhana only and not personally* 

* ■* B. m ( text ), 
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should pay my debts V should be mads to pay (the debts of her iiusband)^ 
The woman should pay the assets that came to her* 

^I’ada ( p. i? V. 20 ) says t 

If a woman who has a son forsakes her son and goes to live with 
another man, her son alone should pay all her debts if she has no 
property,^ 

This verse refers to a son who has taken the assets ( of his father )* Narada 
( p* 42 V. 8 ) says : 

That debt which was contracted for the family by an undivided uncle, 
brother or mother must be discharged by all the sharers in the assets ( of 
the family 

In regard to the discharge of debts when the creditor or his sons and 
the like do not exist Narada ( p. 69 vv. 112-113 ) declares the mode * 

Whatever is to be paid to a brahmana creditor, who is no more 
together with his family ( i* 8« neither he nor his children are alive ) 
should be given to his kinsmen and in default of them to his bandhua,"^ 
Where there are neither kinsmen, nor relatives nor bandhus, it should 
be paid to (other) brahmanas ; on failure of even these ( other brahmanas) 
he must cast it into the waters. 

^ Prajapati also says : 

On failure of the bandAm, ( the debts owed to a brahmana ) should 
be given to brahmanas or thrown into the water : for, whatever wealth 
has been thrown into the water or fire is of benefit in the nest world. 
When, however, after the ( amount of a ) debt has been thrown into the 
water or the like the creditor returns, he shall surely obtain it. 

K«re ea^ the seciioa oo recovery of debts. 


1. The reading in the text is rather difiioult to construe. The reading of the Vir, 
* dhanam yadyas'ritaih strija ’ is better and means * if the husband’s assets came to., the 
woxam 

2. Vide notes to V. M. p. 349 for various explanations of this verse. The son who. 
has property should pay his mother’s debts, even though she forsakes him, if she is poor. 

3. Compare Yaj. II. 46, Manix VIII. 166, Vide Bhala v. Parbhu, 2 Bom, 67 at p. 72 
jmd 43 All. 604 at p. 606 ( where when a woman 'succeeded as mother to her deceased SOU 
and alienated certain property to pay off her husband’s tim,e-barred debts it was "held that 
she had no authority to do so ). 

4. * Sakulyas ’ are members of the same gotra as himself { i. e. uncles and thefe 
sons, grand-uncles &c. ) and bandhus are cognates like the maternal uncle and his son. 
If. the creditor was a ksatriya, vais'ya? or s'udra, then instead of throwing the debt into 
water, it was to be paid to the king. The king was the ultimate heir except to 
wealth of a brahmana. 

190 (text) 
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Ndw ( tie treatment of ) deposit^ 

Ntoda ( p. 120 V. 1 ) says : 

Where a man wifchonfe any suspicion enijrnsfis any property of his own 
to another in confidence, that is said by the wise to be the title of law 
called deposit. What is deposited under seal without being counted or 
being shown should be known as upc^i^idhi and niksepa is known to be 
made after counting ( the contents ). 

Bphaspati ( p. 333 vv. 6 and 9 ) says t 

The merit which accrues to a man making a gift of gold, baser metals, 
clothes, and the like belongs to him who preserves a deposit or who 
protects one who seeks protection. A deposit must be returned to that 
very man who kept it in deposit and in the same manner and state ( in 
which it was deposited ) ; it must not be delivered to one who claims 
propinquity to the depositor. 

Nyasah ’ means ‘ niksepa ( deposit )’; ‘ pratyanantarah ’ means ^ a 
aear kinsman of the depositor. Manu ( VIII. 191 ) says : 

He who does not return a deposit or demands what he never deposited 
shall both be punished like a thief or should be made to give a fine 
equal to the thing bailed. 

Bfhaspati ( p. 333 v. 11 ) says : : 

If the depositary ( or bailee ) were to allow the deposit to perish by 
, making a difference ( in the care bestowed upon it as compared with his 
own chattels ) or by his indifference or were not to return it when 
j requested to do so, he shall be made to pay it ( its value ) together with 
interest. 

‘ Bhedah ’ means ‘ making a difference in the care bestowed upon one’s 
own property ( and on a deposit )’ ; therefore no blame attaches ( to the 
depositary ) if ( the deposit ) be destroyed through indifference together 
with the depositary’s own goods.® 

YajSavalkya ( II. 67 ) says : 

If the ( bailee ) of his own sweet will (i* e. without the bailor’s consent) 


1. The terms niksepa, upanidhi and nyasa are often used as synonyms, but were 
also difierentiated in meaning. NiJcSepa is a deposit entrusted to a man in his presence 
after counting before him the coins &c. ; upanidhi is the deposit of articles enclosed in a 
sealed box or envelope ( the articles not being counted in the presence of the depositee ) ; 
a nydsa is a deposit not made in the presence of the depositee but handed over to persons 
in his house for being given into his custody. Vide Vir. p. 861 ( for all three ) and Mit. 
on Yaj. IL 67 { for nyasa and niksepa ). Yaj. IL 65 defines npanidhi as done by the Mit.’ 
Manu VIII. 185 employs both terms, niksepa and upanidhi. Vide notes to Kat. V. 692, 

2. In Manu VIII. 185 the same rule and the word * pratyanantara * occur and 
Kulluka explains that while the depositor is alive it should- not be returned to his son or any 
one else who would be the owner immediately after the depositor. 

3. Compare this with section 151 of the Indian Contract Act. 

’P.mctext), 
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,, makes a living ( by the use. of fche deposit ) lie should be .finecl and made 
tio return the deposit with interest. 

‘ Ajivan ’ ( in Yaj. ) means * subsisting by ^ enjoying it/ or by letting 
it out at interest; ‘ udayah ’ means ‘interest’. Katyayana mentions a special 
rule about interest: 

A deposit, the balance of interest, purchase and sale— these if not return- 
ed ( or paid ) when demanded bear interest at five per cent ( per month 
Manu(YIIL 192) says : 

( The king ) should inflict on a depositary who denies ( or conceals ) a 
deposit a fine equal to it ( in value ), specially so should the king ( fine 
one ) who conceals ( or denies ) an ( deposit of a sealed box&c.), 

"^Brhaspati ( p. 333 v. 10 ) says: 

If a deposit were to be destroyed together with the goods of the bailee 
through the adverse act of fate or the king, then no blame attaches ( to 
the bailee ). 

Yajnavalkya ( II. 66 ) says : 

( The bailee ) should not be made to return what was carried away (or 
lost ) by fate, the king or thieves*^ 

Manu ( YIII. 186 ) says : 

A depositary who of his own accord returns ( the deposit ) to the.nea:^-' 
est ( relative ) of the deceased ( depositor ) should not be proceeded against 
by the king nor by the relatives of the depositor, 

^ Bratyanantarah ’ means * the nearest The meaning is that he 

( depositary ) should not be proceeded against ( or harassed ) for more in the 
.absence of evidence. Brhaspati ( p. 334 v. 15 ) extends all these rules about 
wifcsepa to other matters also : 

This same law is declared in the ease of a bailment for delivery ( to a 
a third person )) a loan for use, an article delivered to an artisan ( for 
being worked up ), a pledge, a person who seeks protection*^ 

‘ Anvahitam ’ is that which is handed over to another person with the 
words ‘ so and so deposited it with me and you should deliver this to him ’5 
* yacitaka is an ornament or the like borrowed on the occasion of a marriage 
or the like for show; ‘ s^ilpinyasa ^ means ^ what is made over to a gold- 
smith or the like for being made into an ear-ring or the like Narada ( pt 
123 V. 14 ) also says : 

■|The same rules apply in the case of ydcita^ unvdhita and the like and 
in de} 3 osits with artisans, in nyasa and pratinyasa. 

1. This verse occurs above ( text p* 169 and translation p. 199 ). 

2. The mention of fate and the king is illustrative of every calamity that is irremedi- 
able or irresistible* 

. 3. ‘Bailment for delivery * where A makes a deposit with B and B hands it over 
to C for being delivered to A, this is anvahiia. Vide Mit. on YSj, II 67* 

P* 192 ( text ). t P. 193 ( text h 
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* PraMnyasah ^ is when fehe owner deposits with a person who redeposits it 
with another.^ Katyayana ordains the restoration in certain cases of deposit 
laiide to an artisan even when it was destroyed by an act of fate or the king : 

If an artisan agrees to work up a deposit in a definite number of days 
and keeps it with him beyond those days, he should be made to pay ( the 
price of ) it even if it were gone ( lost ) through the act of fate.^ 

Hirada ( pp. 150--151 vv, 8*9 ) says: 

Wearing apparel loses the eighth part of its value on being washed diice 
( for the first time ); the fourth part ( on being washed ) twice ( for the 
second time ); the third part ( on being washed ) for the third time and 
one^half on being washed for the fourth time. After one half of the 
original value is lost, one fourth of the value will be reduced in order 
( for each further washing )K 
l^ajneivalkya ( IL 238 ) says: 

A washerman on wearing the garments of another ( handed to him for 
washing ) shall be fined three panas and ten panas in cases of §aiej 
hiring out, pledge, loan for use ( without hire )* 

‘ Avakrayah * means * delivery to another for hire I ‘ adhanam * 
means * making a pledge of it The same author ( Yajnavalkya II* 178 ) 
states the rules about the reduction ( of weight ) in metals other than gold 
when they are heated in fire : 

Gold is not reduced ( in weight ) by fire ; in silver ( the reduction ) is 
two in a hundred ; in tin and lead it is eight ( palas in a hundred) 

and in copper it is five and in iron ten* 

In the case of reduction ( in Weight ) of silver and the rest exceed- 
ing these (limits ) the goldsmith and others are to be fined. The same 
author ( Yaj. II. 179 ) declares a special rule, as to increase ( in weight ) in 
certain cases when yarn has been given for ( being woven into ) cloth : 

In the case of woollen and cotton yarns the increase { in the weight ) 
is ten in a laundered in ( cloth of) middling quality it is five 

palas ( in one hundered palas ) ; in ( cloth of ) fine quality it is declared 
to be three palas ( in one hundered ). 

The same author ( Yaj. II. 180 ) declares that there is a reduction ( of 
Weight in cloth ) in certain cases ^ 

A reduction of a thirtieth part is allowed in the case of cloth on which 
figures are drawn and of cloth embroidered with hair ; there is neither reduc- 
tion nor increase ( of weight ) in the case of silken cloth or bark cloth. 

i. According to the Mit. on Yaj* II. 67 * pratinyasa ’ is a mutual deposit, both sides 
delivering articles for safe custody as occasion arises. The Mayukha takes it in the sense 
of ‘a deposit of a deposited article . 

2* Compare section 161 of the Indian Contract Act* 

■ 3* If clothes are washed only once and then lost by the washerman* he has to pay 

their price minus one-eighth* 

( text )* 
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‘ Karmike ’ means ^ in working of fclae and the like 

wiljli fine silken tiliread on olofeh already woven. ’ If something was deli- 
vered to an artisan ( for being worked up ) and a time was fixed ( at the 
end of which the finished article was to be delivered ) and ( the owner of 
the raw material ) made a demand before the time fixed had elapsed, the 
artisan would not be liable even if the article were lost when not returned 
on demand. The same author declares this : 

If an artisan (after the owner of raw materials made them over to him) 
for a particular purpose or after fixing a time ( for delivery of the finish- 
ed article ) were requested ( to return the materials ) when the article 
was only half finished, he ( the artisan ) is not to be made to deliver the 
article or its price because ( the finished article ) was not obtained 
( through act of God or king )} 

The reverse of this is laid down by the same author : 

When the time ( fixed ) has elapsed and the purpose is served, if the 
artisan does not deliver it though requested, he would have to pay the 
price, if the article be destroyed or stolen. 

® The same author says: 

He who having taken a y^oitaka ( loan for use ) does not deliver 
’ it even on demand should be restrained and forcibly made to return it 
and fined if he does not return.* 


Here ends the section on deposits. 


Now begins ‘ sale without ownership- 

Vyasa says * 

What is borrowed for use or what is entrusted to a man for being 
delivered to a third person or a deposit or the wealth of another that is 
stolen^when these are sold behind the back of the (true) owner, it is known 
as sale without ownership.^ 

Katyayana says : 


1 « This and the following two verses ascribed to Yaj. here are not found in the printed 
text of Yaj* and are ascribed to KatySyana by other writers. The Sm. C* and Vir. hold 
that this verse and the next apply to ySeitaka and explain them differently ; vide notes 
to V. M, pp» 355-356. Compare section 159 and 160 of the Indian Contract Act. 

2. The lender had not to resort to the several means of persuasion &c. as in the case 
of a debt ; he could at once resort to bala and if the borrower did not deliver even then the 
king would fine him. 

3, * Sold * — this includes a gift and a mortgage* 

’P.195 (text) 

V. m.29 
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A sale, giffc or pledge made wilshoufc ownership should be rescinded ( or 
cancelled ).^ 

Asvami ’ ( in Katyayana ) is a separate word and is an adverb. Narada 
( pp. 144-45 vv. 2-3 ) says • 

A purchase effected in public is blameless, ( but ) the purchaser incurs 
the charge of theft by purchasing clandestinely. If a man buys from a 
slave who is not authorised by his master ( to sell ), or from a rogue ( a 
bad character ), or in secret, or at a low price or at an improper time, he 
is as guilty as a thief.® 

Tad-dosah ’ means ‘ the guilt of a thief Yajnavaikya ( II. 171 ) 
says !'■ ■ 

*Proof of the ownership of a thing lost ( or stolen ) must be given 
( by the owner ) by means of title or possession ; but otherwise on 
failure of such proof by him he should pay to the king a fine equal to a 
fifth part ( of the property claimed 

‘ Pancabandhah ’ ( in Yaj. ) means ‘ a fifth share ( of the price ) of the 
thing lost \ When the witnesses adduced by the person claiming an article 
as lost by him depose contrary to his claim, Vyasa prescribes a fine double of 
( the price of ) the thing lost • 

If the claimant does not establish by ( the evidence of ) witnesses that 
the thing sought ( or claimed ) by him is his, ho should be made to pay a 
fine double ( of the price of the thing ) and the purchaser is entitled to 
( retain ) the thing.^ 

The same author proscribes the course to be followed by the purchaser * 

When the seller is produced, the purchaser should not in any way be 
proceeded against ; but it is ordained that there is to be litigation between 
the seller and the man claiming the thing as his own ( and lost by him )‘^ 
Brhaspati ( p. 335 v. 3 ) says : 

1. * 11 x 0 Vir. regards ‘ asvamivikraya ’ as one word and dissolves it as ‘ asvamina 
krtam vikrayam Vide Manu VIII. 199. 

2. Compare Yisuu V. 164-166. * From a slave ’ — this is only illustrative and 
includes minors and other dependents who have no authority to sell, 

3. This applies to a case where A claims that he is the owner of a thing which ho had 
lost or which had been stolen from him and which he finds in the hands of B who claims to 
be a bona fide purchaser from 0. A, claiming to bo the original owner, must prove his 
ownership by showing title { by purchase, partition &o. ) or his previous possession and is 
spoken of as * nastika ’ in the texts. Manu X. 115 mentions seven general sources of 
title and Gautama six. 

4. This prescribes a fine double of the price of the thing and the preceding verse only 
one-fifth. The heavier fine is meant for serious cases of false claims. 

6. * Mula ’ is a term applied to the seller when there is a claim jmade by< another ma 
that the thing sold belonged to him and had been lost by him, 

; 196 ( text ), 
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Where fche seller poialsd ont { or produced by feiie purchaser ) has 
been defea&ed in fche lawsuife he should pay feo fehe buyer and the king the 
price and a fine ( respectiyeiy ) and the thing ( in dispute ) to the owner 
Katyayana says : 

If the purchaser cannot point out ( or produce ) the seller, he should 
clear his purchase ( as oyert Time for producing the seller should be 
given ( to the purchaser ) according to the extent of the distance. When 
he ( the buyer ) has cleared his purchase ( as overt and so legal ) he 
should not foe blamed at ail by the king. The claimant^ should first 
establish by means of his kinsmen ( as witnesses ) that the thing ( in 
dispute ) was his. Afterwards the buyer should establish in order to 
clear himself his purchase ( as overt and so bona fide ) by ( the testimony 
of .) his kinsmen. 

*Ev8n if the purchaser proves the purchase ( as overt )? still the 
property does revert to the claimant to whom it belonged ( and who had 
lost it ). So says Manu ( VIII. 202 ) : 

If the seller cannot be produced, the purchaser is let off by the king 
without fine and the person claiming the thing as his and lost by him 
gets it back when it is established to have been purchased openly. 

* Anaharya ’ ( in Manu ) means ‘ not having pointed out (or produced) *. 
The meaning is ‘ the thing that is cleared by its being proved that the 
purchase was made openly* ' Katyayana says : 

( A purchaser ) who does not produce { or keep present before court ) 
the seller or who does not establish the purchase ( as overt ) should be 
made to pay to the owner the price ( of the article ) as claimed in the 
plaint and a fine ( to the king ). 

Brhaspati { p. 335 vv. 7-8 ) says: 

When a purchase has been made before (i^. to the knowledge of ) a row 
of traders and to the knowledge of the king’s officers, but the purchase is 
made from one whose habitation is not known or the vendor is dead, the 
real owner ( of the thing thus sold away without title ) will recover his 
chattel after paying half the price ( to the purchaser ) ; in such a case both 
( the real owner and the purchaser ) lose a half on account of the popular 
usage { on such a point ).® 

Marici says : 

Where the vendor cannot be found because his dwelling place is un- 
known the loss should be assigned equally to both the purchaser and the 
claimant of the thing lost ( by him ). 

1. Compare YSj. 11.170. 

2. The ‘ claimant * — the person called * nastika ’ above. 

3. Each is to be blamed to some extent, the purchaser for buying from a man 
whose habitation was unknown to him, the real owner for being careless enough to lose his 
property. ‘ Yyavahauatati * may also mean ‘ in the judicial proceeding * or ‘ according 
to the rules of law. * 

* P, 197 ( text 
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* Niv©3'"al^ ’ in ( Hanoi ) means * the residence of fehe vendor Narada 

says s 

One should enjoy whafe is permifcfced ( by the real owner ), whether 
women, catfcle or land ; bufc he who enjoys wiljhoufe being offered ( or per- 
mifcfied ) should be made to pay the profit of such enjoyment* 

Uddisfeam ’ means * permitted * bhuktabhogam ’ means * hire ( or 
profit ) in accordance with the enjoyment Yajnavalkya ( II. 173 ) says : 

The owner of a thing that was lost or stolen and was brought to the 
king by the toll-gate keepers or by guards shall recover it ( from the king ) 
within one year; after that the king shall take it.^ 

As regards what Manu ( VIII. 30 ) says : 

The king should keep in his custody for three years property the owner 
of which has disappeared ( or cannot be found ); the owner can take it 
( at any time ) within three years; beyond three years the king may 
retain it, 

that refers to property of which a brahmana learned in the Vedas is the 
owner. The same author ( Manu VIII. 33 ) says: 

The king, remembering the righteous conduct of the good, should take a 
sixth, tenth or even a twelfth part of property which had been lost and 
was then found ( by the king or his officers ).^ 

Here in the first year ( the king ) should give up the whole of the pro- 
perty, in the second year he should take a twelfth share and then give up the 
property; in the third year a tenth part; in the fourth year and the rest a 
sixth. The words ‘ beyond ( three years ) the king should retain it ’ are 
meant only to permit the disposal of the thing after three years if the owner 
does not come ( within three years ) ; if the owner comes, it must be re- 
stored to him even if disposed of. This is what the Mitaksara says. This, 
however, holds good only if the owner be unknown ’; but when there is 
certain knowledge * so and so went away forgetfully leaving this property ’ 
then hel recovers it even after three years and the king also has no authority 
to dispose of it. But he may take a certain portion for himself ( for safely 
keeping the articles). Yajnavalkya ( II. 174 ) mentions the remuneration 
( or wages ) for guarding for a day animals belonging to another that were 
found straying : 

( The owner of straying animals ) should pay four panas if the animal 
be of the species with single hoofs, five for human beings, two panas for 
a buffalo, camel and cow and one fourth of a pana for goats and sheep. 
But what was consumed by them must be paid for besides ( the above). 

On a treasure being found Yajnavalkya ( 11.34-35 ) says: 

1, Compare Gautama X. 36-38. 

2. Various explanations are given as to when a sixth, tenth or twelfth share was tq 
be taken. Vide notes to V, M, p. 361. 

* 198 ( text ). ? P, 199 ( text ), 
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The king having himself found ■ a (jreasure^' should give half of it; to 
brahmanas ; but; a brahmana ( finding keasure ), if learned should take 
(appropriate to himself ) the whole, since he (learned brahmana) is 
master of everything. When a treasure is found by anyone else, the king 
should take a sixth part of it one who does not inform the king of the 
find should be made to restore ( the treasure to the king ) and also pay 
a fine.® 

But when anyone proves by some distinctive mark or weight or other- 
wise that the treasure ( found ) is his, then the king should deliver it to him 
after giving a twelfth part to the finder and after taking a sixth for himself; 
as Manu ( VIIL 35 ) says: 

When a man avers truthfully and says * this is mine the king should 
, take a sixth share from him and a twelfth also* 

"^The twelfth share is for the finder. On the subject of property stolen by 
thieves the same author ( Manu VIII* 40 ) says: 

Property stolen by thieves must be restored by the king to the owner 
to whatever varna he may belong; if the king appropriates it to his ,use 
he incurs the sin of the thief. ^ 

Where the king is unable to recover property ( from thieves ) Krsna- 
Dvaipayana ( Vyasa ) says : 

If unable to recover property stolen by thieves, the king when so 
powerless shall make it good from his own treasury/ 

Here ends the discoiirse m sale without ownership* 


Now begins the section on joint undertakings ( or concerns ). 

Narada ( p. 124 v* 1 ) says : 

Where traders and others carry on business ( or transactions ) jointly, 
that is declared to be a joint concern, which is a title of law. i 


1. Nidhi means a treasure buried in the earth. Compare Manu VIIL 37, for a 
proposition similar to ‘ he is master of everything. ’ 

2. The Mit. interprets this part differently as ‘ the king should give a sixth part to 
the finder* (other than a brahmana or king) and keep the rest for himself. The Mit. 
quotes Vasistha TIT. 13 in support. Vide Gautama X. 43-4:5. The interpretation in the 
text is more natural and follows Apararka. 

3. Compare the Indian Treasure Trove Act ( VI of 1878 ) toctions 4, 10-12,. 20 with 
these rules. 

4. Compare Yaj. II. 36, Gautama X. 46, Visuu HI. 66. 

5. Compare Gautajna X. 47, Visnu III. 67, 

^ P, 200 (text ). 
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Bfhaspati ( p, 337 yv* 5-7 ) says : 

If one onfi of many ( parfcnars ), being aufehorised by all, gives property 
( i. 0 . enters into transactions of sale &c. with others ) or causes a document 
to be executed, it will be deemed to be done by atf. In matters of doubt 
and in ( cases of discovery of ) fraud they are declared to be the arbi- 
trators and witnesses among themselves, provided they are not affectd by 
enmity ( among themselves ). When anyone of them ( partners ) is found 
out to have practised fraud in sales and purchases ( for the partnership ) 
he must be cleared by oaths ( and ordeals ). This is the rule in all diS" 
putes ( of this sort ). 

*YajSavalkya ( II. 265 and 260 ) says : 

They should expel a crooked { fraudulent ) partner without giving him 
any profit; one ( partner ) who is unable ( personally to do work ) should 
cause the partnership work to be done by another. If a loss be caused 
( to the partnership ) because one did what was forbidden or did some- 
thing without being asked to do so or through one’s negligence he should 
make good that loss ; that partner who saves ( partnership property ) from 
destruction is entitled to (an additional ) one tenth share ( as his reward ). 

Katyayana says ; 

If artisans ( of four kinds be jointly employed ) viz. young apprentices, 
those who have studied the craft, those who are adepts in it and those 
who are teachers, -they shall receive one after another in order one, two, 
three or four shares ( of the profits of the undertaking ). 

* S'isyakah ’ means ‘ apprentices ’ ; ‘ abhijnah ’ means ‘ those who 

know the craft ‘ kusaiah ’ means ‘ experts ‘ acaryah ’ means * those 
who introduce new methods ’• Brhaspati ( p. 341 v. 29 ) says : 

The headman among a number of workmen jointly building a mansion 
or temple or making utensils required for religious worship is entitled to two 
shares. * 

The same author ( Brhaspati p.341 v. 30 ) says: 

The same rules have been declared by the good for dancers ; but one 
who beats the tune ( while others sing or dance ) gets half a share while 
the singers get equal shares ( with the dancers ).® 


1. Compare section 251 of the Indian Contract Act. 

2. ‘ Two shares ’ — The headman gets as wages double of what other workmen get. 
The reading * oarmikopaskarSni ’ ( articles of leather ) is bad, particularly when it has to he 
placed in juxtaposition to temples. 

3. The chief dancer gets two shares like the chief among builders. 

^ P, 201 ( text ), 


33i 


M. p!Wua-22 ] JOINT UNbEBTAKlNGS OH PAETNBRSHIpS 

Kafeyayana says ‘} 

If any one from among fehiem while Ihey are scattered about ( for 
pillage) is caught, then* they should contribute ( or bear ) according to 
their shares towards the payment of the ransom for securing liis release. 
This is the settled rule as regards all that engage in ( a joint ) under- 
taking without ( previously ) defining their shares, such as traders, 
husbandmen, thieves or artisans. 

Here ends the section on joint undertakings. 


Mow begins ( the section on ) resumption of gifts, 

Ntoda ( p. 128. V. 1 ) says • 

Where a man wishes to resume what he has improperly given, that is 
a title of law called Dattapradanika. 

Asamyak ’ ( in Narada ) is an adverb and means ‘ in a way that is 
forbidden \ The same anther ( Narada p. 128 vv. 2, 4, 5 ) says : 

What may be given and what may not be given^ valid gifts and invalid 
gifts — in judicial matters, the law of gifts is said to be thus fourfold. An 
anvdhita^ a ydoitaha ( loan for use ), a pledge, joint property, a deposit, 
son and wife, the whole property of one who has offspring and what has 
been already promised to another man-these have been declared by the 
( ancient ) teachers to be inalienable ( to be not proper subjects of gift ),^ 

Here as a man has no property over the series of objects ending with 
son and wife, the express prohibition of a gift with reference to them is mere 
anuvada ( a laudatory or condemnatory re-iteration ) as in the case of the 
Vedic text ‘ neither in middle regions nor in the heavens® This explanation 


1. Nllakanfeha introduces these verses rather abruptly. In other works there are two 
verses preceding the first verse quoted, which say that if certain adventurous spirits plunder 
the territory of an enemy king at the bidding of their king, they should give one-tenth of 
the booty to the king and divide the rest, that the head of the plundering party should get 
four shares, the intrepid ones three shares, the strong ones two and the rest one share each. 

2. The words * anvahita , yacitaka, adhi and niksepa ’ have already boon explained; 
* son and wife’ — these must bo regarded as one item. Narada (p, 128 v. 3) says that what may 
not be given is eight-fold. A person is not an absolute owner of what is anvahita with him 
or of yacitaka, of a pledge, deposit or of property jointly owned with others or of son 
and wife. 

3. One cannot make a gift of what one does not own. Nllakantha established above {text 
p.92 and tr. p.83 } that there is no ownership in wife and son. Therefore the six objects ending 
with son and wife in Narada could not be gifted away. But Ntoda does say that they are 
‘ adeya ’ ( using the potential passive participal ), This is not a prohibition (ni^dha) 
properly so called, for a prohibition* is made about something that might, in the absence 
of the prohibition, follow as a matter of course. There being no ownership in the 
six things and it being well-known that a gift can be made only of that which is owned by 
one, it is not necessary to prohibit. Therefore this is not a proper nisedha. These words 

’ 202 ( text ). 
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also explains fehe pchTyuddaa ( proviso ) contained in the text of Yajnavalkya 
(‘II. 175 ) * a man may give anything that does not cause detriment to one’s 
family, except^ wife and son. ’ The absence* of ownership in son and wife has 
been already propounded in the discussion on ownership ( p. 83 above ). In 
making a gift of these ( that are mentioned in Ntoda ) not only will the 
gift be invalid in law, but the man will be liable to undergo an expiatory 
penance, as Daksa says with reference to these : 

That foolish man who makes a gift of these incurs the penalty of 
expiatory penance. 

Manu says : 

He who receives what may not be given and he who gives what may 
not be given-both of them should be punished like a thief and should be 


only repeat what is already well-known, that is, they are merely an anuvada ( which 
is a variety of arthavada ). Nllakantha cites a Vedic example of a negative clause being 
only an anutidda' d,ndi not a nisedha properly so called. In Tai. S. V. 2. 7 we have 
a sentence “ The brahmavadins say ‘ fire should not be kindled on the bare ground, nor 
in the middle regions nor in the heavens\ ” The rule about agnicayana is that fire is 
to be kindled on gold and not on bare ground. It is not possible to kindle fire in the 
middle ragions nor in the heavens ; therefore this prohibitory passage ( nantarikse na divi ) 
does not forbid what possibly might be done. These words contain only an arthavada 
( of tha anuvada variety ) and serve to belaud the kindling of fire on gold and censure 
kindling on bare ground. This text is dealt with in Jaimini I. 2. 5 and X. 8. 7. Vide notes 
to V. M.pp. 367-368 for further explanation. An arthavada hB^sthveQ varieties; Vvirodhc 
gunavadafi syad-anuvadoSvadharite I bhutarthavadas-tad-dhanad— arthavadas— tridha 
matah* H. When it is said ‘ Adityo yupa^i ’ (the sun is the sacrificial post) it is an example of 
gunavada as thi^is opposed to our perception, but the sentence has only a secondary sense 
( viz. that both Aditya and yupa are brilliant ). When it is said ‘ agnir-himasya bhesajam ’ 
( fire is an antidote to cold ) it expresses what is well-known from the experience of our 
senses. So this is anuvada. When it is said ‘ Indra killed Vrtra; ’ it is bhutarthavada 
since it is not opposed to any pramana, nor is it known from any pramana; it only 
narrates a story. 

1. When the negative particle ‘ na ’ is employed in a passage the question often 
arises as to its exact import. In some cases it has the sense of pratisedha ( prohibition ), 
as in ‘ ho does not take the sodas'i cup in Atiratra sacrifice’. Sometimes * na * has the 
sense of an arthavada, as in * neither in the middle regions nor in the sky ’ discussed above. 
In some cases *na’ has the sense of ‘ paryudasa ’ (an exception or proviso). A Vedic 
example is ‘ the snataka should not see the rising sun, * which passage is preceded by the 
words * tasya vratam' (his observances ). An observance is something positive ; there- 
fore ‘ he should not see Slg, ’ does not prohibit the seeing of the rising sun, but only enjoins 
that he should make a resolve not to see the rising sun- Yajnavalkya’s rule is ‘ what a 
man owns may be given. ’ The words ‘ except son and wife ’ constitute an exception. Just 
as in Narada’s verses ‘ anvahitam &o, ’ several things are declared to be adeya though 
over the first six of them there is no ownership { and so the negative particle is construed 
as an anuvada ), so Yaj. excludes son and wife from deya things though they are not of 
the same nature as other things ( over which there is ownership ) . This is the idea 
conveyed by the words ‘ this explanation also explains &c. ). ’ Vide notes to V. M. pp. 369- 
370 for detailed explanation. Daksa enumerates nine things as adeya, 

* P. 203 ( text ), 
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made to pay tlie highest amercement*^ 

What may be given is thus declared by Brlmspati ( p* 342 v« 3 ) : 

' ' What remains after (providing) for the food and clothing of the family 

may be given. 

Katyayana declares what must be given ( without fail ): 

He who, having voluntarily promised a gift to a brahmana, does not 
deliver it should be compelled to give it as if it were a debt and should 
be fined the first amercement* 

Gautama ( V* 21 ) says ‘ one should not give, even after promising to 
give, to a man who does what is forbidden ’ ( by the s'^fetras ). Vyasa forbids . 
the gift or sale of means of livelihood 

' Those who are born and those who are yet to be born and those who 
are in the womb wish for means of livelihood ; so no gift nor sale ( of vrtti 
can be effected ). 

Narada ( pp. 128-129 vv. 3 and 8‘) sets out the various kinds of valid 
and void gifts: 

*Of valid gifts there are seven varieties and invalid gifts are of sixteen 
varieties. The price, paid for goods, wages, what is paid for pleasure 
( from dancers or bards a gift through affection, a gift from gratitude, 
a gift to a bride’s kinsmen ; and gifts for charitable purposes-these are known 
as valid gifts by those who have,, knowledge of gifts. 

Anugraha ’ means \ dharraa ( religious: and charitable purposes ). 
Narada ( pp. 129~130 vv. 9-il ) says : 

Invalid gifts are ( sixteen ) as follows : What has been given by men 
under the influence ( or pressure ) of fear, anger, pangs of sorrow, or as a 
bribe or in jest, or under misapprehension ( as to person or thing ), or 
through fraud, or given by a child or by a fool or by one who is not his 
own master, by one who is distressed, by one intoxicated, by one who is y 
insane; or what is given from the desire of a reward thinking * this man 
wiH do me some good ten ’ ; what is given through ignorance to an 
undeserving person because it was proclaimed that he was a worthy 
•person, what is given for a purpose which is really sinful (though 
thought to be meritorious )— all these are known to be invalid gifts.® 

!.l4 Manu Vin*138 lays dowh 1000 papas as the highest amercement, 600 as middle 
and 250 as first ; ; and Yaj. I. 366 prescribes 1080 as the highest fine, half of it as mid- 
dling and quarter of it as first or lowest. 

2. * Adharmasamyukta * in Gautama means one who is guilty of visiting a prosti- 
tute and such other censurable conduct. ‘ Yytti * — Mandlik takes it in . the modern sense 
of ‘ a religious office such as that of a village priest * by which a man makes his livelihood ; 
bui it is not necessary to .do so. i - . - ■ ' • ^ c 

8. ' In Javcrbai v. Kahlihai 15 Bom. 326 at p. 386 it was said that ITllakan^ha does ,r 
hot place a conditional gift amongst those which are essentially void and that in the works ' 
of ’ other Hindu writers the word ‘ upadhi * usually implies fraud and not merely condition# , 
With the last two in Narada compare Manu YIII. 212. , . • ^ 

* P. 204 { text ). 
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* Enk ’ roGans ' pain The constiructjion is ‘ by those who are under 
the influence of pain caused by fear and the rest ’ i» e. the meaning is 
‘ given by one who was oppressed by the fear of being beaten &c in the 
same way what was given ( to others ) through anger against brothers with 
the idea that loss may be caused ; ‘ vyatyasah ’ is when a man intending 
to. give silver gives gold through mistake: * chalayogatah ’ occurs when 
( for example ) knowing that a king wanted to give a cow to Devadatta it 
was given to another who dressed himself like Devadatta, even though the 
recipient was a worthy man ; * artah ^ means * one whose mind is restless 
through disease ’ ; * mattah ’ means ‘ intoxicated by some intoxicating drug * J 
‘ unmattah ’ means affected by wind ( delirium ) I ' apavarjitam ’ means 
given ’ *. what was given with the thought ‘ he would do me a good turn ’ 
to one who does not do it ; what was given with the idea that on® ( the 
donee ) will employ it for religious purposes but who employs it for sinful 
purposes. These ( gifts ) return { to the donor ). Katyayana says : 

^ What is given through lust or wrath or by those who are dependent, 
by those distressed, by those frightened, by lunatics or by those who are 
infatuated, or what was given for avoiding ( the consequences of ) lapses 
( from the right path ) — these may be taken back.^ 

‘ Kamat ’ means ‘ for seducing the wife of another ’ ; ‘ klibah ’ 

means * one frightened ’ ; the meaning of * vyatyasa dattam ’ is bribe. 

What is promised as a bribe to a man for accomplishing a certain object 
need never be given even though the object be accomplished. If the bribe 
were given before ( the object was accomplished ), it should be returned 
by force ( to the giver ) and a fine eleven times as much ( as the 
bribe ) should be levied. This is what the followers of Garga and 
Manu say.® 

The same author ( Katyayana ) describes the nature of a bribe: 

That is’^said to be v*thoca ( a bribe ) which is obtained by these, viz. by 
giving information about a theft, about a felon, about one who breaks the 
rules of decent conduct, about an adulterer, by pointing out those who 
are of bad character, by spreading false reports about a person.^ 

Manui( VIIL 165 ) says: 

A fraudulent mortgage or sale, a fraudulent gift or acceptance and 
everything else wherever ( the king or judge ) finds deceit-all these he 
should declare to be void. 


1. Compare Gautama V* 22 and Bp. p* 343 vv. 3^10. 

2. These two verses are quoted in STiH Biiaram v. Shri Harihar 35 Bom. 169 at 
p. 180 where it was held that if an adoption was induced by a bribe given to a widow, the 
bribe was an illegal payment and cannot support a sale or gift. 

3*, ‘Giving information about a theft * either suppressing information about a 
person who is really a thief or threatening a person that he would be reported as a thief* 

♦ P, 205 ( text ). 
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, ^ * Yoga ’ means '* fraud *■; * yasya ' means * in wbafieTer ofjher kan* 
sacMon \ The meaning is fehaf; ‘ all fchafj refeums ( f;o lihe donor ) whea the 
fraud vanishes ( i. e. is deljecfeed ) KatJyayana says •} 

If a giffj was promised by a man for a religious purpose whether when 
in good health or when afflicted with disease, the son should be made to 
pay it, if the father { the promisor ) dies without actually handing it over ; 
there is no doubt on this point. 

Further elucidation on this point will be found in my revered father's 
Dvaitanirnaya, 

Here mi$ ( tie section on ) resnmptioii of gifts. 


Now begins ( the section on ) the breach of a contract of lerfice^ 

Narada ( p. 131 v. 1 ) says : 

When a man having agreed to serve does not carry out the agreement, 
it is termed a breach of the contract of service, a title of law. 

Brhaspati { p. 345 v. 10 ) says that servants are of three kinds ; 

The armed fighter is declared to be highest, the cultivator the middling 
one, the porter is declared to be the lowest and so is ( a servant ) 
employed in household work.^ 

Narada ( p* 135 v« 24 ) says : 

One who is appointed over all ( servants ) and ( to supervise ) over the 
household should also be regarded as a labourer and he is known to be 

1, It was said above that a gift by one who is ‘ Srta * is void ; an exception to that is 

stated in this verse. The only cases where an incomplete gift not actually made hut remain- 
ing only in promise was enforced by the courts in ancient India are a gift promised to a 
brahmana ( vide KatySyana quoted above on p. 233} and a gift for a religious purpose. This 
versa contains the germ of the idea of a will since here the mere declaration of the inten- 
tion of a man to give for religious purposes is made enforceable after his death. In modern 
times a mere gift for without specifying any particular object is declared to be 

void for uncertainty. Vide 6 Bom. 24, 14 Bom. 482, 17 Bom. 351, 18 Bom* 136, 23 Bom., 
725 (P.G.) at p. 735 (= 26 LA 7l ). But this is opposed, as pointed out in 80 Mad. 340 
to the spirit of ancient Hindu Law. Vide Manu IV. 227 for dharma meaning *iata* 

( religious purposes ) and ‘ purta *( charitable purposes). This text of Katyayana is the 
basis of the Hindu Law of religious Trusts. Vide Qhelabhai v. Uderam 36 Bom. 29 at 
p. 35 ( where the verse is quoted ) and Bhupati Nath v. Bam' Lai 37 Cal. 128 (F. B. ) at 
p. 137 (where also Kat. is quoted ). In many ' of the earliar reported oases it was laid 
down as a general proposition that under Hindu Law a gift was invalid without possess- 
ion. Vide 4 Bom, H. C.R. ( A. 0. J.| p.31, 10 Bom. H. 0. R. 491. But since Kalidas v. 
Kanhaya LalJj.'B,. 11 I. A, 218 it has been held that possession is not absolutely necessary 
to constitute a valid gift under Hindu Law. In Bhaskar v. Sarasvatibai 17 Bom. 486 

at p. 491 ) it is said ( approving Mayhe ) that Hindu Law properly so called appears to 
ay little stress on any such rule as applicable to gifts. 

2. Compare Nar. p, 134 v. 23 for the sanie th^ee classes and examples, 

• F. 206 ( text ). 
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.kaulumbika ( the general family servant ). ■ /. ‘ 

■Katyayana says : _ i ■ ; ^ 

According to Bhrgu, one who is free, by giving, himself ( to- another. )., 
becomes a slave like a wife*^ Slavery should be known as limited to three 
varnas ( classes ), in no case can a brahmana become a slave. • "^'Slavery of 
men of the ksatriya, vaisV^* Sbnd s^ldra classes, who give up their freedom, 
is to be in the descending order of the classes and not in the inverse 
prder.^ 

Narada ( p. iS? v. 39 ) says 2 _ . _ ^ 

Slavery is not ordained in the inverse order of the ( four classes )? 
Katyayana says : 

Where the three twice-born classes are fallen from the order of ascetics, 
there .( the king ) should banish a brahmana, ( apostate ) and % kgafeiya 
( apostate ) should be reduced to slavery# This is the view of Bhrgu. 

The mention of ‘ ksatra ’ ( in Katyayana ) is intended to include, -the 
vaisVa and s'^ldra also.^ Daksa and Narada describe . the method of banish'# 
ing a brahmana: ' * ^ " 

He who, having entered the order of asceticism, does not abide by the 
peculiar duties of that order should be instantly banished by the king 
after having branded on his skin the mark of dog’s foot. 

Katyayana says: 

A bmhmana should not be made a slave even to a brahmana.' But " a 
brahmana may, if he so desires, do work for another brahmaija who is 
possessed of good character and Vedic learning and to Whom he is inferior 
,( in these respects ). But even then a brahmana should not do impure 

. 1. Just as a woman by rendering up her person to her husband as his wife becomes 
his dependent, so when a free man offers himself as belonging to another, he becomes a slave. 

2, The first half is the same as Yaj. II. 183 (latter half). A ksatriya, vais'ya or s'udra 
^an be the slave of a brahmana, a vais'ya or s'udra can be the slave of a ksatriya and a^ 
s'udra of the vais'ya, 

3, The latter half of this verse is ‘ except where a man violates the duties peculiar^ 
to his class and status. Slavery is like the condition of a wife A brahmana could marry 
a girl, of his own or of any of the three other classes ; so a ksatriya or vais'ya could be the 
slave of a brahmana ; but just as a ksatriya or vais'ya niale could not have as his wife a 
girl of a higher class, so a man of a higher class could not be the slave of one of a lower 
class. Narada says generally that a man who violates the duties of his caste may .become 
the slave of one of a lower caste, while Yaj. II. 183 restricts this general rule by saying 
that one who is an apostate from sannyasa { even though a brahmana ) becomes the slave 
of the king alone ; but Katyayana prescribes that a brahmana apostate from sannyasa 
should be banished and any one of the other classes should be made a slave of the king. 

4, This note of Nllakantha shows that he held that even s'udras could go into the 
order of sannyasa. But the trend of the dharmasutras and other ancient authorities ia' 
that a s'udra could not be a sanuyasin. Vide 39 Bom. 168 at p, 174 wheye it was assumed 
that sannyasis are confined to the three higher castes, 

* ?. 207 (text ). 
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work ( eTen for a learned; bi^hina?^ . 

Manu ( VIII. 411 ) Bayp : , , , ,, 

brahmajia should support without harshness a ksatriya or avaisVa 
^:j distressed for his livelihood; he should make them do work, (hefittirig 
theB3 ) if fchoy were their own masters. ^ 

Svamikarma ’ means ‘ work of a higher kind suited to their caste \ 
^ EatySyaha says : / 

.’He who takes a brahmana woman and also he who sells her should 
„ . : . be fined by the king who should make that transaction ( of sale and pur«* 
. . .chase.) null and void. He who enslaves a woman of a respectable family 
. that took shelter with him at her pleasure ( or through lust ) or who trans-* 
fers her to another shall be punished and his act shall be annulled. He 
^ whe enjoys the nurse of his child or one who is not a nurse or the wife 
of his attendant as if she were a female slave would incur the lowest 
ameroemenh 

Visnu ( V. 151 ) says : * one who employs a man of a higher caste as a 
slave shall be fined in the highest amercement. Katyayana says J 

He who wishes to sell a female slave faithful to him who cries ( when 
about to be sold ), being able and not in any difficulty, would incur the 
lowest amercement. 

Narada ( pp.. 135-13.7. vv. 26-29, 37^ 80 ) describes the varieties of slaves ; 

One horn at ( his master’s )' House, one purchased ( for money ), one 
received' ( by gift and the likeOi one obtained by inheritance, one main- 
tained during a famine, one pledged by his master, onet released from 
a heavy debt, one made captive in a fight, one" won through a wager? 
one who approaches saying ‘ I am thine one fallen "from asceticism, one 
enslaved for a stipulated period, one who becomes a slave for maintenance, 
one enslaved on account of connection with a female slave, one sold by him- 
self-these are the fifteen classes of slaves declared in the sastras. Among 
these the group of the first fonr cannot be released from slavery except 
by the favour of their masters ; their bondage is hereditary. That wretched 
. man who^ being free, sells himself is the vilest of these ( fifteen varieties ). 

. He also cannot be released from bondagei He out of these { fifteen ), who 
saves his master from danger to life," would be free from the state' of 

1. Narada ( p. 131, VY. 5-7 ) divides work into 'pure and impure and says that pure 
work is done by labourers and impure by slaves and then sets out impure work as ‘ sweep- 
ing the gateway, the privy, the road and the place for rubbish, shampooing private parts 

2, This may refer to a brahmana being made a slave or tp the fact of a man of a 

lower class employing as a slave one of a higher class. , 

^ F. ms (Itexfe ). t P. 209 ( text ), ' ^ . . : , ^ 
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slavery and shall gefe a son’s share ( oufe of his master's wealth ).^ 
ySjSavalkya ( II. 183 ) says : 

He who falls from asceticism becomes the king’s slave for life.^ 

Narada ( pp. 136-137 vv. 31-3i ) says ; 

One maintained in a famine is released from bondage if he gives a pair 
of oxen. A slave who is pledged becomes free ( from pledgee’s slavery ) 
when his master redeems him by paying off the debt. A debtor is freed 
from slavery by paying his debt with interest. One who approaches say-* 
ing ^ I am thine one made a prisoner in war and one won in a wager— 
these are released on giving a substitute who will do some work.^ A slave 
■for a stipulated period gets release on the expiry of the time fixed. *The 
slave for maintenance is released at once from the moment the master ceases 
to give him food. One enslaved on account of ( connection with ) a female 
slave is released on parting from her. 

* Pratis'^irsah ’ means ‘ a substitute ‘ Vadava ’ means * a female slave 
YajSavalkya ( II. 182 ) says : 

One who is forcibly made a slave and who is sold as a slave by robbers 
is released ( by the king if the master does not release him ),^ 

Narada ( p. 138 v. 40 ) says : 

If one who is not free offers himself as a slave ( to another ) saying 
‘ I am thine the slave would not secure his desire, but the former 
master can recover him. 

* iisvatantrah ’ means ’ the slave of another In this section, the 
masculine gender of the word * dasa ’ being not intended ( to be stric% 
taken ), it should be understood that all these rules apply to a female slave 
also. Katyayana states a reason for enfranchising a female slave : 

He, who has intercourse with his female slave who bears issue to him in 
consequence, should make her together with her offspring free from slavery 
having regard to the seed. 

‘ Bijam ’ means ‘ child ’ ; the meaning is ‘ considering the fact of the 
child being of good qualities Narada ( p. 138 vv. 42-43 ) says ; 

1, * One born at his master’s house * — means * born from a female slave of the master. * 
He is otherwise called * garbhadasa * Bhaktadasah ’ means one who says “ I shall be your 
slave til! I shall pay ofi the price of the food I have eaten ’* or one who says ‘ I shall be 
your ^ave as long as you give me food. ’ ‘ Who saves his mastar &c. ’ — The Mit. on Yaj. II* 

182 says * when he saves his master attacked by robbers or a tiger ‘ One enslaved 

female slave ’ — means ‘ one who being in love with a female slave marries her and enters 
the household as a slave. * 

2, That is, he could not he a free man by the favour of his master or by imperilling his 
life for saving his master. 

3, The reading * tulyakarmana ’ is much better. It means * a substitute who is able 
to do as much work as these slaves *• 

4, Compare Har, p. 137 v. 38. 

6, Vide notes to V. M# p. 380 for other explanations, 

P. 210 ( text ). 
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■One who> being pleased in his mind, desires to, emancipate his own slave 
shonld take from his ( the slave’s.) shonlders a jar filled with water and 
smash it to pieces^ He should sprinkle his (slave’s) head with the 
water containing whole grain and flowers and having declared thrice 
* you are not a slave ’ he should dismiss him with his face turned towards 
the east. ^Thenceforward he should be spoken of 'as * svamyanugraha* 
palitah ’ ; the master may partake of food cooked by him and presents 
may be aceepted from him and he becomes respected by the good»^ 
Katyayana says : 

A female who is not a slaves if married by a slave, would also be a slave, 
for her husbund is her lord and the lord is dependent on his master. Of 
the wealth that belongs to a slave the master of the slave is regarded to be 
the owner 

Tfaiis ends ( the section on ) breach of contract of service. 


Now begins ( the section on ) non-payment of wages. 

Narada ( p. 139 v. 1 ) says : 

A series of rules for payment and non-payment of the wages of labour* 
ers is declared ( hereafter ); that is known to be the title of law called 
' non-payment of wages 
YajSavalkya ( II. 194 ) says : 

He who without settling the wages to be paid causes work ( to be done ) 
should be made by the king to pay a tenth part ( of the profits ) of trade, 
cattle or crop. 

This refers to light work. As regards heavy work Brhaspati ( p 346 
vv* 12-13 ) says : 

A cultivator of the soil should take a third or fifth part ( of the 
produce ) ; a cultivator to whom food and clothing are given should take a 
fifth part of ( the crop raised by ) his plough ; while one who is not so 
provided should take a third part of the crop produced. 

‘ Bhaktacchadabhrtah ’ means ‘ maintained by giving food and raiments 
UNarada ( p, 140 v, 6 ) says - - ^ 

He who does not perform work that he has promised to do should be 

1. * Vaktavyab * — this would also mean * he should be addressed as an equal by hia 
former master * ; ‘ svSmyanugrahapalitat * would then mean * being saved by the favout of 
his master *. ‘ Pratigrahyab ' would ordinarily mean * presents may he made to him 

2. As to this last compare Mann VIII. 416 and Nar* p, 138 v. 41 which prescribe that 
whatever a wife, a slave or a son may acquire shall belong to him to whom they belongs 
tThe V. C. and V. B. add ahalf^verse, which says that what a slave gets by selling himself 
and whatever he gets as a a gift from his master through favour do not belong to the master* 

P. 211 ( text ). ^ P. 212 ( text ). 
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. compelled, to do it after giving him the wages. . If he does not perform it 
' after having taken wages, he would incur liability to pay back twice the 
. Wages.^ 

Manu ( VIIL 215 ) says : 

. .A hired workman, who, without being ill, does not perform through 
. ihsoience work as agreed upon, should be fined eight krsnalas and no 
wages shouId .be paid to him.* 

The Same author ( Manu YIII. 217 and 216 ) says : 

He? who whether well or ill does not perform the work as agreed, 

. sh^ll have no wages paid to him. though the. work left unperformed be 
only a small part* But a labourer who was. ill may when he becomes 
well perform, his work as at first agreed upon and. would get his ‘proper 
wages even after the lapse of a long time. 

Visnu ( V. 153-154 ) says : ,‘A hired, labourer leaving off work before 

the stipulated period expires shaH forfeit the whole' price' of “his labour and 

should pay Co the king a hundred .pa:gias.%. .The same author ( Visnu V. 

157—159 ) says: * If the master dismiss the servant before the expiry 
of the stipulated period he shall, pay to the servant 'his whole .„wages and 
a hundred panas to the king, except in cases where the servant is to 
blame.’ ^ Vrddha-Manu says : / . . : . ' 

A servant should be made to pay the value of what he lost through care- 
lessness and twice the value of what he lost through hatred (of the master), 
but he should not be made to pay anything for what was stolen . by 
thieves, nor for what was burnt, nor for what was carried away by water*, 
Drohah ’ means ‘ hatred ' Idham ’ means ‘ carried away 
yajSavalkya ( IL 197-198 ) says : 

One who causes an obstacle { by refusal to work ) just at the ( auspicious ) 
time of starting should be made to pay twice the wages J if ( he causes 
obstacle ) after starting he should be made to pay a seventh part J but v 
the fourth part if he leaves off on the way. 

V|ddha*Manu says ; 

If a merchant dismisses the servant on part of the journey after selling 
the merchandise) he ( the servant .) too must be paid, but he shall receive 
half the wages* 

Katyayana says : 

If' the goods be detained or seized on the way, he ( the servant ) Would 
obtain wages in proportion to the distance traversed. That master who 


1* Compare YajMI. 193* ■ 

2. A .krsnala- (otherwise called rafeiiM) is a little loss than two graihs. Five 
hrs^ialas . made one masa -and 16 masas ma^ a Suvarna, but two kj-‘snalas made a masaol 
silver. Vide Manu YIII. 134-135 and Vaj* I. *362*363. ' 

. 3. The fault of the servant must be theft 'and the like and not eating' large qUj^htities. 
of food &c, 

P, 313 ( testt ). ^ ' 
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deserts on the way his servant- who' is helpless, tired or afflicted with dis- 
ease will incur the first amercement, if he does not wait for three days in 
Jhe village ( after the servant gets ill ). 

Asiddhyeta ’ means * is detained or attached by the king’s order Brhas* 
pati ( p. 34:6 vv. 17-18 ) says > 

a servant being enjoined by the master ( to do something ) does 
an improper act ( such as theft ) for the master’s benefit the master shall 
be held responsible for it. That master who does not pay the wages of 
labour even after the work is finished shall be compelled by the king to 
pay it and also a proportionate fine.^ 

Narada ( p. 141 v, 7 ) says: 

( A merchant ) who after having hired vehicles and beasts of burden 
does not carry his merchandise by means of them shall be made to pay 
a fourth part of the hire, and the whole hire if he leaves them half way* 
^ Yanam ’ means * chariot and the like ’ ; ‘ vahanam ’ means * direct 
vehicles such as horses k Katyayana says : 

He who having hired elephants, horses^ bullocks, asses, camels and the 
like does not return them when his object is fulfilled shall be made to pay 
( the hire ) till he returns them* 

Narada ( p. 143 vv« 20-21 ) says : 

If a man builds a house on the land of another and lives in it paying 
rent ( for the land ), he may take with him when he leaves it the thatch, 
the timber, the bricks and the like ( building materials ). But if he 
has resided on the ground of another without paying rent and without any 
definite agreement, he shall, when he leaves the house, make over to the 
owner of the ground, the thatch and the timber and the bricks laid ( as 
walls ). 

* Stomah ’ means * hire ’• 

Here ends ( the section on ) non-payment of wages. 


Now begins ( the section on ) transgression of conventions. 

Narada ( p. 153 v. 1 ) says s 

The established conventions ( or rules ) among heretics, naigamas 
and the like are styled samaya ( compact, usage ). ' That is known to 
be a title of law called ‘ non- violation of conventions 


1, It is better to read ‘ vinayam ’ for * vetauam 

2. ‘ Samayanapakarma ’ — Anapakarma is used in Manu VIII. 4 with reference to 
* gifts ’ and ‘ anapakriya * wMoh is similar to V anapakarma’ in derivation is used with 
reference to gifts and wages in Manu VIII. 214. Narada has ‘ vet anasy anapakarma * and 
‘ samayasyanapakarma It is difficult to give an exact rendering of anapakarma*. 

*1?. 214 (text). 

V. M. 31 
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* ‘ Pakhandinah ’ means V persons engaged in trade who are opposed to 
the path laid down by the Vedas ’ I ‘ naigamah* are those ( traders ) who 
are not opposed to the Veda ; by the word [ Mi ’ persons learned in the 
three Vedas are inclnded. Brhaspati ( pp. 346-34:7 vv. 2-3 ) declares the 
duty of the king in these matters- 

( The king ) should bring and establish there { in his kingdom ) brahma™ 
pas proficient in the Vedas and lores, learned brShmanas and those who 
keep sacrificial fires and should assign to them means of liYeiihood- He 
should donate to them houses and lands from which no taxes are levied, 
having declared in a grant of his that they would be free from liability to 
pay in future ( the king’s dues on land cultivated by them )- ^ 
A^nachedyakarah ’ means ‘ on which taxes are not levied ’• ‘ Muktabhavyah ’ 
means * the future ( share of the king in the ) produce from the soil of which 
is given up Yajnavalkya { II. 186 ) thus speaks about the peculiar rules 
of learned brahmanas and the like: 

Whatever rules are established by the king or by local conventions 
should be assiduously observed ( by the learned brahmanas and others ) 
so far as they are not in conflict with their duties ( as laid down in their 
sacred books ).* 

Narada ( p. 153 v* 2 ) says : 

A^mong heretics, among naigamas^ guilds, corporations, groups and 
assemblages, the king must maintain the conventions ( settled ) among 
them, in fortified places as well as in the open country also. 

Srepis * are communities of persons of various castes carrying on 
one kind of trade or business ; ‘ plgah ’ are communities of the same ( L e. 
of persons of different castes ) carrying on different kinds of trades 5 

* vratas ’ are assemblages of kinsmen, relatives and cognates ; they are also 

• Samvid * means ‘ a settled convention or usage * and ‘ vyatikrama * means ‘ transgression ’• 
So ‘ samvid vyatikrama ’ is another name of ‘ samayasyanapakarma *. Manu { VIII. 5 ) and 
Yaj. employ the title ‘ samvid* vyatikrama ’ while Br. employs the word ‘ samayatikrama 
‘Heretics * are Bauddhas and Jainas who deny the authority of the Vedas. ‘ Naigama * 
ordinarily means ‘ a trader ’. ICatyayana as quoted in V. R. ( p. 668 ) defines ‘ naigama ' 
as a ‘ group of citizens The Mit. on Yaj. ( II, 192 ) explains ‘ naigama * as ‘ Pas'upatas 
and others who regard the Vedas as authoritative * { here the word is derived from ‘ nigama ’ 
meaning ‘ Veda ’ ). 

1. Ap. Dh. S. II. 10. 26, 10, Manu VII. 133 exempt a learned brahmana from taxation 
and Manu VII. 135 calls .upon a king to assign means of livelihood to srotriyas, 

2. Apararka and Sm. 0. give examples of ‘ conventional rules *, Vide notes to V. M. 
p. 386, Some examples are : ‘ old prapas and temples should be repaired, poor people should 
be supported ; when there is trouble from thieves, one man from each house should come for* 
ward for defence &c. ’ In the Peheva inscription from the temple of Garibnath { Epi. Ind. 
Vol. 1. p. 184, ) we find that pious horse*dealers at Peheva agreed to impose upon themselves 
and their customers certain tithes, the proceeds of which were to be distributed among 
certain temples and priests. As examples of rules by the king are mentioned ‘ horses should 
not be sent to the enemy’s country, food should be given to all travellers 

P, 215 { text ), 
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liermed Mas [; * pakhandins ^ and * naigamas * have* been already 
explained. Ganas ’ are fjhe assemblages of these beginning with heretics 
and ending with ‘ vratas YiiSavalkya C II. 187 ) prescribes a punishment 
for breaches of the conventions ( settled ) among these : 

Him who embezzles the property of a gana or who violates their 
established usages, the king should banish from the country after confis- 
cating all his property. ^ 

Here ende ( the section on ) the violation of conventions > 


Now begins ( the section on ) rescission of purchase. 

Narada ( p. 149 v. 1 ) says : 

When a purchaser, after having purchased an article for a ( certain ) 
price, does not approve of it ( i. e. repents of the purchase ), it is termed 
rescission of purchase, which is a title of law. 

The same author ( Narada p, 150 vv. 5-6 ) fixes the time for examin- 
ing an article ( i. e. for buying an article on approval ) : 

One should examine milch cattle within three days ( from purchase ), 
beasts of burden for five days and the examination of pearls, diamonds 
and corals may extend up to seven days. ( The examination ) of male 
bipeds ( i. e. male slaves ) may extend to half a month and twice that 
( i. e* for a month ) in the case of a female ( slave ), of all kinds of seeds 
for ten days and for one day in the case of iron and clothes.® 

Katyayana says : 

The rescission ( lit. repentance ) in the case of land extends to ten 
days for the purchaser or for the seller* 

Brhaspati ( p. 350 v. 6 ) says : 

If some defect in any way is found ( by examination ) in the article 
before these ( periods elapse ), the article should be returned to the seller 
and the buyer should obtain the price thereof. 

H Katyayana says J 

If an article were purchased without being examined and was after- 


1. Videp. 5nl above for bTemV and Tcula, Katyayana { vv. 678-680 ) defines 

the terms mentioned in this verse of Narada. * Puga * is variously explained. Mayukha 
gives one explanation. Kat. explains it as ‘ companies of traders *. Yir. explains it as ‘ horse 
riders and elephant riders *. Kat, explains * vrata * as meaning * troops of soldiers armed 
with various weapons * and * gana ’ as an assembly of brahmanas, ' Vide notes to V. M. p. 
386 for examples of conventions prevalent among heretics &c. 

2. This punishment was to be awarded for serious ofiences, but for light ones Manu 
( VIII. 220 ) prescribed a fine of four suvarnas or six niskas &c. 

3. Compare Yaj. II. 177. These rules can apply only if the thing was purchased without 
examination. 

• p. 216 ( text ). % P. 217 ( text ),' 
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wards shown to be defective, the article should be returned to its owner 
within the time ( limited by the s^astras ) but not otherwise. 

With regoiid to an article bought after an examination by ( the pur- 
chaser ) himself Narada ( pp. 149-150 vv* 2-3 ) says ; 

Where a purchaser, after purchasing an article for a price, thinks that 
he has made a bad purchase, it should be returned ( by him ) to the 
seller the same day without looking into it ( i. e* without examining it 
If the purchaser were to return it on the second day, he would forfeit 
( lit. bring ) a thirtieth part of the price ; if on the third day, double 
of that ( i. e. a fifteenth part ); after that it ( the article ) belongs to the 
purchaser alone ( i. e. it cannot be returned ). 

Narada ( p. 150 y. 7 ) says : 

A worn garment, which is dark and soiled, when purchased with 
( knowledge of ) all faults cannot be returned to the seller. 

Here mh ( the section on ) rescission of purchase. 


Now begins ( the section on ) non-delivery of sold chattel. 

Narada ( p. 146 v* 1 ) says : 

When an article has been sold for a (certain) price and is not 
delivered to the purchaser, that is termed non-delivery of a sold chattel, 
which is a title of law * 

* YajSavalkya ( II. 254 ) says J 

He who having received the price of an article does not at all deliver 
it to the buyer should be made to deliver it to the buyer together with 
interest and if ( the purchaser ) has come from a foreign country, then 
together with the profit that he would have made in the foreign country. 

* Dik " means ‘ another country ’ ; ^ diglabha’ means ‘ the profit that 
would be made by sale in another country ‘ sodayam ’ means together 
with interest The same author ( YajSavalkya II. 256 ) says - 

‘ If an article suffer damage by an act of God or the king, the loss 
will fall on the seller alone if he did not deliver it on demand. 

The same author ( Yaj. II. 255 ) says : 

If loss ( of the thing sold ) arises through the fault of the purchaser, 
the loss falls on the purchaser alone.® 

Narada ( p. 148 v. 9 ) says : 

When a purchaser? having purchased an article, does not accept it when 


1. The reading ‘ aviksatam ’ ( in an undamaged condition ) is much better, 

2, Compare section 107 of the Indian Contract Act. 

P. gl8 ( text-), 
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it is delivered to Him ( by the vendor )* the vendor incurs no balme ( i. e. 
commits no wrong ) by selling it to another. 

Yajnavalkya says : 

What was sold for an inadequate price by an intoxicated man or 
by one insane or by one who is dependent or idiotic must be given up ( by 
the purchaser ) and it would still belong to the vendor*^ 

All these rules must be understood as referring to an undertaking given 
by the seller to the effect ‘ the article is to be delivered to you alone and to 
none else, when the price is paid ’ , since"^ Ntoda ( p. 148 v. 10 ) says : 

Thus has the rule (or law) been declared with regard to goods for 
which the price has been paid. When the price has not been tendered, 
there is no transgression by the vendor,^ unless there be a special agree- 
ment ( to deliver in spite of no price being paid ). 

On the sale of an article with blemishes Yajnavalkya says 

That clever man who, knowing his chattel to be full of defects, sells it 
should be made to pay double its price ( to the purchaser ) and a fine 
equal to that ( i. e. double the price ). 

Here ends the ( section on ) non-^delivery of a sold chattel. 


Now begins ( the section on ) dispute between master and herdsman* 

When cattle or the like are destroyed ( or injured ) through the fault 
of the herdsman, Yajnavalkya ( IL 165 ) says: 

When the loss occurs through the fault of the herdsman, the fine 

ordained for him is twelve panas and a half and ( he must give ) to the 

owner also the animal^ ( or its price ). 

‘ Dravyam ’ means * a cow and the like Manu ( VIII. 234 ) lays 
down the signs of ascertaining the death of cattle and the like. 

1. This versa very closely resembles Br. p. 350 v,l5. Some construe ‘ for an in- 
adequate price * as a separate cause for rescission. 

2. Ho fault attaches to the vendor if he retains the article or disposes of it to another 
when no price is paid unless he specially agreed that he would not do so, though the price 
be not paid at once. 

3. This appears to be the same as Br. p, 350 v. 4. The verse in the test is not found in 
the printed Yaj. and is ascribed to Br. by Sm. C. and Vlr. Compare Yaj. II. 267 and NSrada 
p. 148 V. 7. 

4. * SSrdhatrayodas'a ’ is rendered as 13 J by the Mit., Apararka and Smrtica- 
hdrika, while the Yir and Par. M. take it to mean 12|. The Vlr relies upon a Vartika to 
Pauini II. L 34 and the usage of the Mahabhasya. Vide ‘notes to Y. M. p. 392. Hllakantha 
seems to hold that a similar animal should be restored iio the owner, 

•P, 219 (test) 
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When animals die, lefe ( fehe herdsman ) present) to fche master in order 
to show ( him ) the signs ( for recognising his deceased cattle ) the ears? 
their hides, their tails, the abdomen ( or bladder ), the tendons, the 
pigment ( found in their heads &c. ), 

Madana says that ‘ ahkab ’ means * the horns and the like YajSa- 
valkya ( II. 167 ) describes the portion of ground ( to be set apart ) as 
pasturage for cows and the like : 

^ A vacant space ( for grazing cattle ) of one hundred bows shoiild be 
left between one village and another; two hundred bows in the case of 
a large'*sized village and four hundred bows in the case of a town*^ 

* Parinahah ’ means ‘ land set apart for pasture for kine and the like- 
This farlnaha is the same as par%hdm, since Manu ( VIII. 237 ) says • 
round about a village an'^enclosure should be kept of one hundred bows ; ’ 
a hhotTVafa is a village having several artificers and husbandmen J some 
say it means ^ a village abounding in thorny shrubs YajSavalkya ( II. 
159-161 ) describes the fine to be paid by the owner of beasts when they 
eat the growing crop or the like belonging to another : 

( The owner of ) a she-buffalo doing damage to crops should be fined 
eight masas, half of that ( the owner of ) a cow ( should be fined ); half 
of that ( i* 0 . two masas ) ( the owner of ). goats and sheep. For cattle 
sitting down in the field after eating the crops the fine is double of that 
already stated. The same fine is to be levied in the case of enclosures 
( in which grass is stored ) ; asses and camels are equal to she-buffalo 
( as regards fine ). As much crop as may be destroyed ( by straying 
animals ) shall be made good to the owner of the field ; the herdsman ( if 
at fault ) shall be whipped but the owner of the cattle incurs the fine 
already stated. 

I* Vivitam ’ means * a place for storing grass, wood and the like 
Us^anas states an exception to the above • ' 

( Owners of ) cows are not to be fined during festivals ( if they stray ) 
and at the time for s'raddha. 

Vyasa says: 

0 best of men, what was enjoyed by brahmanas after committing a 
trespass, by very indigent relations or by cows excels the Vajapeya® ( in 
merit ), 

TJs^anas says : 


1. The reading of the printed text is ‘ gramaksetrantaram * ( which means ‘ between 
a tillage and the ‘fields ’ ), A bow was often taken as equal to four cubits. Tide p. 66foi 
various lengths of a bow, 

•2, This is the explanation given by the Mit. The May ukha follows the Madanaratna ? 
3, Vajapeya is one of the seven soma saorigeeSf Vide Gautama VIII, 21,* 

220 (text), f P, 221 ( text ), 
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Neither the piPrs nox the gods taste ( the olferings ) of that man who 
demands back the com destroyed by cows.^ 

Tins ends tie ( sectinn m ) dispute between master and lerdsmaa. 


Now begins ( the section on ) boundary disputes. 

Brhaspati ( p. 351 vv. S-d ) states the means whereby boundaries may 
be ascertained : 

Dry cowdung, bones, chaff, charcoal, gravel, pieces of stones hollowed 
out, sand, bricks, cow’s tails, cotton seeds, ashes — after having put these 
things in jars one should deposit them underground at the ends of 
boundaries.® 

Yajnavalkya ( II. 152 ) states some special rules about witnesses in 
this matter : 

Or men from neighbouring villages, even in number, either four, eight 
or ten, wearing red garments and garlands of red flowers and carrying on 
their heads clods of earth, should trace ( or point out ) the boundary.® 
Narada ( p. 157 v. 9 ) says : 

One man^ single-handed should not settle the boundary, even though 
he be confident ( about his knowledge of the boundary )• This decision 
( about a boundary ) must be entrusted to many, since it is an affair of 
importance. 

* Brhaspati ( p. 352 v. 11 ) says : 

In the absence of witnesses and signs ( of boundaries ) even a single 
upright man acceptable to both ( disputants ), wearing a garland of 
red flowers and a red garment and carrying a clod of earth on his head, 
adhering to truth and having kept a fast, may fix the boundary. 


1. The Vlr.(p.451)is careful to add that this applies to cows only at the time of s'xaddha. 

2. The marks of boundaries are either patent ( prakas'a ) or concealed ( upams'u ). 
Vide Manu VIII. 249. Wells, tanks, large trees, gardens, temples, mounds, beds of rivers — 
these are ( Bj:. p. 851 v. 3 ) visible signs and the verses in the text give the invisible ones. 
Compare Manu VIII. 250-251 for a similar enumeration. 

3. The boundary was to be settled by the evidence of witnesses properly so called ( a 
witness would be one who actually saw the boundary laid out ). Vide Manu VIII; 263, 
This verse says that in the absence of witnesses, samantas should settle it. ‘ Samantah 
samagrama"^ ’ is explained by Mit. as * neighbouring villagers even in number *. The 
words ‘ four, eight, ten ’ indicate according to Apararka that two or six will not do ; the 
Mit. does not support this view. Vide Manu VIII. 258 about mmantas being four and VIII* 
256 about red garments and garlands. 

4. Dr. Jolly translates ‘ pratyayavan*api * as ‘even though he he a reliable person/ 
This is not correct. The Mit. says that this’ verse applies where the single man is not 
accepted by both parties as an arbiter. 

• F. 222‘( text ), • ' 
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Eafeyayana gays : > 

In the case of settling the. boundary by walking, in the ordeal by kosa 
( sacred water of the bath of idols &c ), in swearing by the feet of ( idols, 
elders or brahmanas ) , (.the visitation of ) divine or royal displeasure 
is to be expected within three fortnights, one fortnight and a week res- 
pectively } 

Mann ( VIIL 257 ) says : 

The truthful witnesses who point out the true boundary in aforesaid 
manner are absolved from sin ; but such as settle it falsely should each 
be fined two hundred ( panas ). 

Narada ( p. 156 v* 7 ) says: 

•If the neighbours speak what is not true in settling a boundary, they 
should all be separately fined by the king the middle amercement. 
^Katyayana says : 

Of the several persons gathered together ( for settling a boundary ) if ail 
of them do not ( properly help to ) decide either through fear or covetous- 
ness, they should ( each ) be made to pay the highest amercement. 
Yajnavalkya ( IL 153 ) says 5 

In the absence of persons knowing the boundary or marks ( indicating 
it ), the king is to settle the boundary ( as he thought fit ).^ 

* Manu ( YIII- 265 ) says : 

When the boundary cannot be ascertained , the king, knowing the law^ 
should himself assign the ( disputed strip of ) land to that one party to 
whom it would be most serviceable. This is the settled rule.® 

The same author says : 

One should not disturb a man in the manner and extent of the enjoy- 
ment of a house, ( of access through ) a door or of a market and the like 
which he had from the time of its foundation.^ 

Katyayana also says : • 

One should not interfere with ( another’s ) base of the wall, drain, 
balcony, window, watercourse and dwelling house ; he who obstructs 
. would be liable to fine. 

Mekhala ’ means * the built base of a wall ( i. e. the plinth )* 
bhramah ‘ means ‘ passage for the exit of water ’ ; ‘ Niskasah according 


1. Ihe idea is that the boundary was not to bo regarded as final for three fortnights ; if 
within that time the person or persons settling it were visited with divine or royal dis- 
pleasure, then it was to be held that they decided falsely. 

2. Under the Bombay Land Bovenue Code ( Bombay Act V of 1879 ) section 121, the 
Collector’s decision as to the boundary .between two survey numbers is final. 

3. ‘ Avisahyayam ’ is variously explained ; Apararka, Sm. G. and Vir. explain as 
‘ devoid of witnesses and marks’; Kulluka and Yir. as ‘impossible to ascertain*. 

4 CThis is not found in Manu but in. Byhaspati p. 354 v, 24, where ‘ vari * { water ) 
*is read for ‘ dvara ** 

* 223 ( text ). 
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to Madaiia, means a place for sitting down constructed of wood projecting from 
a mansion and the like, but not toucliing ( resting on ) the giouncL In some 
books the reading is ‘ dhllma-niskasah the meaning of which is ‘ a 
window or the like for letting out smoke By the word * aii ’ { in the ’ 
verse preceding Katyayana s ) are intended the wails of others and the like. 
The same author ( Katyayana says) ^ 

After the time of the first entry .( or foundation ) such things are not 
to be added at any time ; one should not open a window so as to have a ^ 
peep into the dwelling houses of others or construct a drain for rainwater 
on to the house of another/ 

Brhaspati ( p. 354 v. 26 ) says J ' 

A privy, a fire-place, a pit, a receptacle for throwing in leavings of food ' 

' and dirty water^these should never be constructed very close to the wail of 
another. 

Varcah-sthanam * means ‘ a privy ’ ; ‘ atyarat ’ means ‘ very near h * 
Katyayana says : 

Places for depositing ordure, urine or ( soiled ) water, the construction 
of a fireplace or pit should be made leaving ( at least a space of ) twd. . 
hands from the wall of another. 

Brhaspati ( p. 354 V. 27 ) says: 

* A path by which men and beasts go to and fro unhindered is declared 
to be * saihsarapa ^ and must not be obstructed by anyone. 

Narada ( p. 158 v. 15 ) says : 

One should not obstruct a cross-road ^ the sanctuary of a deity, a king^s 
highway by ( heaping ) ordure* by a raised platform, a pit, aqueduct or 
the eaves of houses, 

Katy^ana says : 

That is called a cross-road ( or thoroughfare ) by which all men pass at . 
any time without being prevented and that is called a rajamarga ( a king’^s . 
highway ) by which all men pass at stated times* 

Brhaspati ( p. 354 v. 28) says : 

He who makes obstruction on a thoroughfare (by keeping carts &g. ), or 
makes a pit, or plants trees or voids ordure wilfully shall pay one masaka , „ 
as fine. 

Mann ( IX. 282 ) says : 

He who voids ordure on the king’s highway when there is no cakmity 
( or urgent pressure ) should pay ( as fine ) two karsapanas and should ^ 
immediately remove the filth.^ 


1, ‘ To have a peex:) into ‘ — This speaks of the . right of privacy which is recognised 

by custom even now in Gtijerat, Vide Nathuhhcii v, Clihaganlal 2 Bom. L. ,B. 46d, Maneh* • * 
lal Y. Mohanlal 44 Bom, 496 ( =^=22 Bom* L. E, 226 ). These are not to he added so as to 
interfere with another’s rights. 

2. Great leniency was shown to old men* pregnant women and minors. Vide Manu i 
is:, 283. 

! F. 224 ( text ). 

1 . M, 32 
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*^Kat;yayana says ; 

He who defiles with filfeh a fcank, a garden or holy water should be fined ^ 
the first amercement after making him remove the filth* 

Yajnavalkya { IL 155 ) says : 

Eor destroying boundary, for encroaching beyond the boundary, and for 
usurping a field the fines ( respectively) are the lowest, the highest, the 
middling* 

Manu (YIIL 264) says: 

One who usurps , by intimidation a houssj a tank, a garden or a 
field should be fined 500 ( panas ) but the fine is two hundred if he did it 
through ignorance. . 

Katyayana says : 

The fruits and flowers of trees growing on the boundary between two 
fields should be declared as joint between the owners of the fields. 
Katyayana says : 

But where the branches of trees growing in one man’s field are spread 
over another’s field, he should be considered as the owner in whose field 
. the ( branches ) stand spread out.^ 

Yajnavalkya ( 11. 157 ) says : 

When a man without informing the owner of a field, makes a water- 
course in that field, the owner ( of the field in which the is made ) 
is entitled to the profit arising therefrom or in his absence the king.* 

TOhe same author (Yaj. II. 156) says^ 

A dike that produces benefit shouid not be forbidden because it causes 
some slight injury; as also a well which occupies little space but has abun- 
dant water ( should not be prohibited ) because it deprives another of some 
land. 

‘ Na ni^edhyah ’ (should not be prohibited ) has to be understood 
( after ‘ klpah ’ )• 

Narada (p* 158 v. 1? ) also says t 

( The erection of a ) dike in the middle of another man’s field is not 
forbidden, if it confers great benefit while the loss is trifling ; large in- 
crease ( of crops ) is desirable even if there be ( slight ) loss (of land ). 
Ntoda (p. 159 V. 20 ) says : 

If a man were to repair ( start afresh ) a dike erected in former times, 


1. Katyayaiaa draws a distinction between *jatah’ and ‘saiiistbitalji.’ Tliereforc it is 
to tinder staud after ‘ samstMtahl’ in the fourth quarter the word ‘ s'akhah.* Mandlik 
( p. 136 ) translates ‘ in whose field the trees stand.* But this is not correct, Hhe reference 
is to the fruits and fioWers growing on^such branches. 

2* ‘ Setu ’ does not lUean bridge hero, but a dike or ‘Watercourse. A setu is of two 
Muds, one kheya (which is dug into the ground) and the other is bandhya ( which prevents 
the access of Water )* Vide Harada p. 158 v. 18* The purport of the verse is that a setu 
should not be made in another’s land without his permission or without giving him some 
Consideration* 

* P* 225 ( test )* H Z m ( test ), 
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bnl which had become dilapidat.ed, wifchont; fehe permission of fehe owner, 
he shall nofc have fihe ( nsa and ) profife thereof* 

YySsasays; 

He who having taken a field does nofe himself cxilfeivafee it nor causes it 
to be culfeivafeed by another should be made to pay to fehe owner of the land 
ifes produce and a fine equal in value to the king.^ 

S adam ’ means * as much crop as it was possible to raise from the 

field.’ 

Here (ends the section) on boundary disputes*^ 


Now (begins the section on) Abuse* 

’^Brhaspafei (p. 355 vv. 2-4*) says • 

That is said to be abuse of the lowest degree when the country, village* 
the family or the like of a man is abused or sinfulness is ascribed ( to a man) 
without specifying any definite act ( or object ).^ Speaking • of one’s 
( the absuser’s ) connection with fehe sister or mother ( of the abused ), or 
ascription of minor sins ( fed the abused ), is termed abuse of the middling 
sort by those who are learned in the S'^asferas.® Charging a man with 
taking forbidden food or drink, or taxing him with ( the commission of ) 
mortal sins, mercilessly exposing a man’s weakest point“-this is termed 
abuse of the highest degree.^ 

Dravyam vina ’ ( in the first verse ) means * without specifying any 
definite object, ’ that is, it is merely a verbal abuse ; ‘ abhighafefeanam ’ means 
* exposing ’ (or divulging). Visnu (Dh. S. V* 35) says ‘For abuse of one of the 
same class ( as the abuser ) a man should be fined twelve psii,nas.’ In another 
smrti it is said : 

When two parties have been guilty of abuse ( insult ) and both have begun 
( to quarrel or abuse ) at the same time, both shall undergo the same punish- 
ment, if no differentiation is apparent ( in respect of their culpability )*® 
N^rada ( p. 208 v. 9 ) says : 

He who is the first to offer an insult is decidedly to blame; he who 
returns the insult is also a wrong-doer ; but fehe one who is the first ( i. e. 
who began ) shall undergo tho heavier punishment*^ 


1. Compare Yaj. II. 168. 

2. Compare Narada p. 207 v. 1. 

3. Vide Mann XI, 69-66 and Visnu ohap. 37 for upapStakas. 

4. For mahapatakas vide Mann XI. 64. 

5. ^Ms is Narada p. 208 v. 8. 

6. * Aksarayet^^means ■ one who falsely charges with the ‘commission of a sin.* 
P, 227 (text). 
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Manu { YIIL 267 ) gays : - : ' . 

One defaming ( or abusing ) a brahmana shall incur tihe fine af a 
hundred panas, if he be a ksaijriya ; if a vais^a a hundred and fiffcy or fcwgs 
hundred, biifc if a s'ldra, he shall be liable fjo corporal punishment 
-Brhaspatji^( p. 656 v« 7 )',says : 

For a brahmana abusing a ksaferiya fehe fine is fifty ; for abusing a 
vaisVa half of fifty ( le. twenty-five ) ; for abusing a s'idra twelve and 
a half.® ' . v 

The same author ( Brhaspati p. 356 v« 12 ) says with reference to a s%dra • 

( A s%dra ) giving instruction as to the peculiar duties ( of the classes 
t^c. ), loudly uttering the Yeda, or- reviling brahmanas is punished by 
cutting out his tongue.^ 

Manu ( VIII. 275 ) says : - - - . — 

A man accusing his mother, father, wife, ( elder ) brother, father-inHaw 
and preceptor ( of sin ) shall be made to pay a fine of one hundred panasi 
*< as also he who does not make way for his preceptor^ 

‘ Bhrata ’ means ‘ the elder one since the word is in association with 
the father and other ( venerable persons ). In the Mitaksara and other works 
it is said that ( this punishment is incurred ) in the case of the mother and 
the rest ( even though ) they be guilty ( of the sin charged ) and in the case 
of the wife ( only ) if she be innocent. Tainavalkya ( II. 208-209 ) says : 

^ ‘ For a verbal threat of injuring the arms, the neck, the eyes or thigh, 

- the fine shall be a hundred ; and. a half of it in the case of the foot, nose, 
ear, hand or the like. When however a feeble man speaks thus he should 
' be fined ten panas; so one who is unable ( to carry out his words into 
execution ) should be made to furnish a surety for the safety of the other*. 
tThe same author ( Yaj. II. 205, 211 ) says ^ 

The king shall compel a man to pay a fine of twenty-five panas who > 

• abuses another, by saying ‘ I shall have carnal intercourse with your 
sister or mother For abuse of brahmanas learned in the three VedaSj 

• of the king and of gods the fine is the highest amercement. 

Marada ( p. 210 y. 21 ) says : . , • 

One who calls an outcast an outcast or a thief a thief is. equally- 
, crimbi;,i ( with those whom he charges ) on account of the texts to .that 


1. ‘Vadha’ is frequently used in the sense of corporal punishment. Vide Manu VIII 
129 where we have dhanadanda and vadhadanda, Mandlik translates ‘vadha’ by death 
here. But this is too drastic a sentence, since Manu VIII. 270 prescribes only cutting the 
tongue. Vide also Brhaspati a little below, 

2. Compare Gautama XII. 8-10. As each succeeding fine is half of each preceding it 
is better to take ‘ardhatrayodas'a* as 12^ and not ISy ( in spite of the Mit. on Yaj, II, 204)^ 
Vide text P. 219 ‘ ardhatrayodas^apanah * and note thereon above. 

3. Compare Gautama XII, 4, Ap. Dh. S» 11, 10, 27. 14, - 

P. 228 ( text ), t P, 229 ( text ), 



. .effeci! } bufe ( if he reproaches them ) falsely he is, twice as guilty ,( a® 

they would be )• 

Yijnavaikya ( II. 204 ) says : 

He who by true? untrue or ironiGal statenaents ridicules persons want-? 
ing in a limb or organ of sense or diseased persons, should be fined twelve 
panas and a half. 

Us^anas says : 

For him who pleads * such a thing was said by me from ignorance, care- 
lessiiess, envy or friendship; I shall not say so again ’ ( the king ) should 
prescribe half ( the ordinary ) fine. 

H^re ( the section on ) abpse. . . . 


Now begms ( the section on ) assault* 

Narada ( p. 207 v. 4 ) says : ^ ^ ^ ^ ^ ^ ^ ^ 

Hurting the limbs of another with the band, foot, weapon or other* 
wise or defiling a man with ashes ( or, other impure substances) is termed 

assault. ' ' : ' . ' ” , ■ , 

^'B^haspati (p. 357 v. 4) says: ! 

He who having been abused returns the abuse or having been beateij 
‘ returns the blow or strikes an offender down commits no wrong.^ • 
Katyayana says : 

Bhrgu has ordained that the highest fine shall be inflicted for cutting 
off the ear, nose, foot, eye, the tongue, the penis or hand; and the 
middling one for injuring (or wounding ) any one of them. . ; , 

Yajnavalkya ( II. 213-214 ) says • ...... 1 

For throwing ashes, mud or dust the fine is declared to be ten panas; 
and double that amount for assaulting a man with an impure thing or 
with the- heels or with spittle. This is so as regards offenders of the 
. same class with (those whom they offend); (for offences) against the 
wives of others ( of whatever caste ) or against one of a higher casta 
(than the offender ) the fine is double (of the above). The fine is half 


"1, * Yacanat ’ may also mean ‘even if he only says what is true.* The mere truth of 
an imputation was no defence in a charge for defamation. Vide exception one to sec. 499 of 
the Indian Penal Code, which requires that the imputation be made for the public good. 
Compare Manu YIII. 274. Katyayana ( verse 176 ) lays down that if a man were called 
‘patita* in order that others should avoid contact with him, there was no punishment. : 

2. Br. { p. 359 verse 13 ) has another verse, which is similar to Harada’s quoted' . 
under ‘abuse.* This verse does not conflict with them. It states the right of private 
defence and also means to convey that the man who return^ m abupe or a blow is not?*. 
equally guilty with him who starts the aflair. 

^ p. 230 ( text ). 
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(of above) if the -offence be against persons, of lower class (than the 
offender). (For acts committed) through ignorance, intoxication or the 
like there shall be no fine/ 

^ Parsnih ’ means ^ the hind part of the foot’. Eatyayana says : 

The fine shall be raised to fourfold when { assault is committed ) with 
vomited matter, urine, or ordure and the like : sixfold if (these are thrown) 
on the middle of the body and eightfold if thrown on the head. 
Yaj^avalkya (IL 216) says: 

When the hand and foot are (only) raised up ( to strike ), the fine is 
respectively ten and twenty panas. For threatening each other with a 
weapon, the middle amercement is prescribed for all castes. 

’**The same author (Yaj. IL 217-218 ) says J 

For violently pulling the foot, hair,' garment or hand the fine is ten 
panas; the fine is one hundred for violently pulling a man after covering 
him with a garment, and tightly tying him with it and then trampling him 
under the feet. A man who causes pain with a stick or the like and also 
causes blood ( to come out ) should be fined thirty-two pa^as, double that 
gum when blood is seen ( to come out ).^ 

The meaning of * pi^ etc** is ' for covering with a garment, tightly 
tying ( or dragging ) and trampling under feet ( the fine ) is one hundred, ’ 
The same author ( Yaj, II. 219, 216 ) says : 

The . middling fine ( is prescribed ) for breaking a hand, foot or tooth, 
for tearing ( or piercing) the ear or nose, for opening up a sore ( that was 
healed up ), for so severely beating a man as to leave him almost dead, 
■ The limb with which any one not a brahmana causes pain or injury to a 
brahmana should be cut off. When ( a weapon or stick ) is raised for 
striking ( a brahmana ) the first amercement ( should be awarded ) and 
half of it if the weapon was only touched ( and not raised ). 

Mann ( YIIL 279-280 ) says : 

With whatever limb a man of the lowest caste ( i.e. s^ldra ) strikes one 
of a higher class, that very limb of his should be cut off ; this is the ordi- 
nance of Manu. If ( a s'ldra ) raises his hand or a stick (for striking 
one of a higher class ) he is liable to have his hand cut off* 

EStyayana says : 

Just as different fines have been prescribed for abuse according to the 
direct or reverse order ( of classes ), so also for assault ( different ) fines 
should be inflicted according to the order ( of the classes ). 


1. The Mit. takes * uttamesu’ to mean ‘more learned and better in character than 
the offender, * 

2. The reading ‘s'onitena samam, ^ though of almost all mss., is bad, as it conflicts 

with the fourth quarter of the verse, Mit, and Apararka read ‘ s'onitena vina ’ (without 
shedding blood ) which makes good sense, 

• P. 231 ( te3:t ) 
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"^Visnu (Y. 73 ) says ‘ when several simuitaneously strike down one 
man, the fine for every one of them shall be double of that declared’ (where a 
single man strikes another ).^ Eatyayana says: 

For injury to the organs of the body just as a fine is to be imposed 
(by the king ), so also something must be given for appeasing the man 
( injured ) and also for curing him ( as may be fixed ) by experts.® 

* Tustikaram ’ means ‘ what would satisfy the man beaten’; ‘samut- 
thanam ’ means ‘ the price of drugs etc. * abhijnaih ’ means ‘ by experts 
the meaning being* what may be fixed by experts should be paid*’ Tajna- 
valkya (IL 225-226 ) says as to striking beasts : 

For beating, shedding blood and for cutting off the horns and the limbs 
of minor beasts ( like goats, sheep and deer ) the fine shall be from 
two panas (upwards) f for cutting off their organs of generation and for. 
causing (their) death the middle amercement { shall be inflited ) and 
the price ( of the beast be paid to the owner ). The fine is double for 
these ( offences of beating, shedding blood and etc* ) in the case of large 
animals (like bullocks, horses and etc.). 

In respect of damage to trees Manu ( YIII. 285 ) says: 

The settled rule is that a fine must be inflicted ( for injuring trees) 
according to the usefulness of the several kinds of trees.^ 

Thus ends ( the section on ) assault. 


Now begins ( the section on ) theft. 

Narada ( pp. 204-5 vv. 14-16 )• speaks of three kinds of chattels as being 
useful (in the treatment) of theft: 

Earthenware, a seat, a couch, bone, wood, leather, grass and the 
like, leguminous corn ( like masa, mudga ), cooked food“thes8 are termed 
articles of small value. Clothes made of materials other than silk, beasts 
other than cows, metals other than gold, rice and barley ( these are declared to 
be of ) middling value; Igold, precious stones, silk, women and m8n( slaves), 

1. Compare Yaj. II. 221 for almost the same words. 

2. Compare Yaj. II, 222 and Br. ( p. 358 v, 10* ) 

3. This^means according to Apararka two panas for beating, four for drawing blood, 
eight for cutting of horns, 16 for cutting of a limb ; while the Mit. says that it is res- 
pectively 2, 4, 6, 8. 

4, Compare Visnu Dh. S. V. 55-59. Those who destroyed trees had to pay the price 
also to the owner. Vide Yaj, II. 228 for higher fine for cutting trees growing neat temples and 
boundaries, 

• P. 232»( text ). t P. 233 ( text ), 
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cows, elephants and horses, and what belongs to a god, a brahmana or a 
king — these are regarded as articles of high valne.^ 

Here the same author describes open thieves : 

Traders, quacks? gamblers, ( corruptible ) assessors ( and judges ), 
those who accept bribes, cheats, those who (profess to) foretell and 
interpret portents and fortune, Mutch girls ( or prostitutes ), those who sell 
imitations ( such as imitation pearls and jewels ), ( hired servants ) refusing 
to do their work, those who profess to arbitrate (and make money by favour- 
ing one side ), false witnesses, so also jugglers- — these are open thieves. : 

Similarly in another smrti (Narada p, 223 vv. 2-3) it is said: 

Open thieves are those who employ false measures and balances ( i. e* 
weights ), receivers of bribes, those who are full of tricks, impostors, 
women of ill repute ( prostitutes ), those who* manufacture imitations, those 
who make their livelihood by declaring how a person may bring about his 
, welfare ( i. e. who sell umuleU etc. ), '-"these and such like persons are 
considered open thieves in this world.^ : 

Byhaspati (pp- 360-vv. 7-15) says : 

A merchant who sells articles after concealing their blemishes,, or after ; 
mixing (good and bad ones together ) or sells ( old articles as new) after 
repairing thein should be made to pay double ( the price of ) the goods ( to 
the purchaser ) and an equal fine ( to the king )»* 

*That physician, who? though unacquainted with drugs and spells and also 
ignorant of the true nature of a disease, yet takes money from the sick shall 
be punished like a thief. Gamblers playing with false dice, uautch girls, 
those who appropriate to themselves the king’s taxes? astrologers and cheats- 
these rogues are declared to be liable to fine. Assessors pronouncing an un- 
just decision, also those who live by taking bribes, those who deceive people 
. that put trust in them -all these should be banished ( from the country ). 
Those who, without knowing the lore of stars or portents, yet expound r 
omens to people should be sedulously punished. Those who, endowing them- 
selves with staff and deer^ skin, show themselves off to people ( as ascetics ) 
and harm mankind in this disguise, should be corporally punished by the . 


1, IT. 275 alludes to these three classes of movables, the subjects of theft. 

2, These verses are Br. p. 360, vv 3-4* Manu ( IX 256-257j) divides thieves' into two 
classes, prakas^a ( open ) and aprakas'a { concealed ) or praochanna* ‘ Akriyakarinah’ may 
also meen * those who set up evidence that is no evidence. * 

3* Dr. Jolly translates ‘pratirupakab ’ as ‘those who Walk in disguise but that is 
doubtful. He translates ‘ mahgalades'a-vrttayaii ’ as those who live by teaching the per-.- 
formanoe of auspicious ceremonies. ' Oompare Manu IX. 258-260 for open thieves* 

4. ‘An equal fine ’ may mean ‘ equal to the price ’ or it may mean ‘equal to the double 
that is to be paid to the purchaser. ’ . 

'5* Vide Baudhayan'a Dh. S. II. 10* 12 and Manu VI* 52 for staff and deer-skin being / 
two of the peculiar marks of a sannyasinA . \ 

• 284 ( text ), ' ^ 
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king’s officers- Those who, by repairing and polishing articles of small value, 
make them appear as of great value and deceive the ignorant should be 
fined in proportion to the gain ( made by them ), Those who raake false gold, 
false jewels, false coral and the like should be made to return to the purchaser 
the price and to the king a fine double ( of the price of the article they 
professed to sell ). If arbitrators cheat ( either party ) through friendship 
or covetousness or the like motive and if witnesses give false avidenos, 
they should be made to pay a fine double ( of the claim )• 

'^'Vyasa says : 

Those, who stealthily move about at night, furnished with tools ( for 
robbery ) and whose places of residence are not known, should be known as 
secret thieves* 

The same author ( Vyasa ) says : 

A pick-pocket, a house-breaker, a highway robber, a cut-pursej he whd 
steals women, men, cows, horses and other animals— -^-these are declared 
to be nine kinds of thieves.^ 

‘ Sandhi ’ means ‘ the joint of a wall and the like.’ Yajnavalkya ( IL 274 ) 
says : 

The pickpocket and the cutpurse should be deprived of their two fingers 
( viz* the thumb and the index finger ) ; for the second offence they should 
be deprived of the hand and the foot* 

‘ Sandams^ah ’ means * the thumb and the forefinger*’ Manu ( IX. 276 ) says : 

' The king should out off the hands of those robbers who haying made a 
hole in a wall commit a theft at night and should impale them on a sharp 
stake* 

Brhaspati (p. 362 v* 17 ) says * 

So highway robbers should be bound and should be hanged by the neck 
from a tree. The king should cut off the fingers of a cut-purse when he is 
caught for the first time, his hands and feet ( when caught ) a second 
time and he deserves death ( when caught ) a third time.^ 

Afiguli ’ means ‘ the forefinger and the thumb.’ 

Narada ( p. 225 vv* 16-17) states a special rule when the thief run! 
away taking the booty with him * 

1, * He who steals. . ,ammals*-tMs contains five kinds of thieves. 

2. * Samdams^a ’ moans * tongs. ’ I'he Mit. explains that the pioketpocket^s hand 
should be cut oS and the tong*Iike two fingers of the cutpurse should be out off. For repeat* 
ing the offence, one hand and one foot was to be cut off, according to V, B* As they found 
the two fingers most useful in theft they were to be deprived of them. 

8. This last verse is Manu IX. 277* On account of Yaj* II. 274 the fingers Meant here 
are the forefinger and the thumb though the plural *angullb’ is Used in Manti# The 
Mayiakha seems to have read *afigull granthibhedasya, * 

P. 286 (text) 

t. M. 33 
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"^In whosesoever land ( range or jurisdicfcion ) a fcheft; takes place 
should try to catch the thief or he should be made to pay ( the price -of) 
the thing stolen, if the footmarks have not gone out from that land or 
range ). When the footmarks ( of the thief ) are not seen anywhere else 
after leaving the place ( where the theft was committed ), the king should 
make neighbours, the guardians of the roads ( marches ) and the governors 
of the district pay ( for the stolen goods )* 

YajSavalkya ( II. 272 ) also says J 

The village shall pay ( the price of stolen goods ) when the theft took 
place within its own borders ( provided footmarks are not found to go out 
of the village ) or ( that village should pay ) to which the footmarks (of 
the thief ) are traced ; if ( theft committed ) beyond one hros'^a from the 
villages then the five (surrounding villages) or ten villages should pay.^ 
On the point of kidnapping women Vyasa says : 

The kidnapper of a woman shah, be burnt on an iron bedstead with 
a fire of grass (or weeds). The kidnapper of a man should have his 
hand and foot cut off and be exposed in a thoroughfare.^ 

Brhaspati ( p. 362 v. 19 ) says : 

A cow-stealer shall have his nose cut off and shall be plunged into 
water after being bound. 

Narada ( p* 227 v. 28 ) says:^ 

If a man kidnapped a married woman his whole wealth ( was to be 
confiscated by the king ) ; but if he kidnapped a maiden he should be 
killed. For a theft of horses, elephants and metals, the king should take 
( the whole wealth ); this is the view of Brhaspati. 

The word ‘sarvasvam’ is to be repeated ( in the second half-verse )• 
Vyaisa says : 

Of a thief of cattle half the foot should be cut off with a sharp weapon* 
I Narada ( p. 227 v 29 ) says : 

On him who steals a large animal ( elephant, horse &c. ) the highest 
fine shall be inflicted; the middling on him who steals an animal of middle 
size and the first for theft of minor animals. 

Manu ( VIIL 320 ) says : 

On him who steals more than ten Jcumbhas of corn corporal punishment 
shall be inflicted. In other cases ( i. e. theft of one to ten huMhhas 
of corn ) he should be fined eleven times as much ( as the price of stolen 


1, V. B. explains ‘village* as ‘headman of the village,’* while Mit. explains it as 
Villagers. 

2. Compare Br. p. 362 V. 18. 

. 8. Narada has only the first half. Compare Mann VIII* 323* The conflict about 
punishments between various smrtis is due tO:Considerations of the castes of the thieves, their 
being poor or well-off and the worth of the object stolen* So says V* R* 

286 (text)* t P. 237 ( text )* 
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corn ) and shall pay ( feo the owner ) the price. ( of stolen corn ).^ 

A kumbha ’ is equal to twenty JJi'cssfAas. The same author ( Manu 
VIII. 323 ) says J ■ . 

5or stealing felie principal among precious sbones {hhe thief ) clesoryes 
corporal punishment*® 

Narada ( p. 227 y. 27=Manu VIIL 321) says: 

For stealing more than one hundred palm of gold, silver and the like 
or for stealing the finest clothes or all precious gems corporal punish- 
ment ( shall be inflicted ). 

Manu ( VIIL 321-322) says: 

The cutting of the hand is approved ( as the* punishment ) for the theft 
of more than fifty palas of gold, silver and the like or of the finest 
clothes; for stealing less ( than fifty palas) the king should impose a 
fine eleven times as much as the price ( of the stolen thing )• 

Yai* ( II. 270) says : 

A brahmana ( guilty of theft ) should be branded and banished from the 
kingdom.® 

^'Manu ( IX. 240 ) says : 

The first { three) classes, if they undergo (the proper ) penance (for 
theft ), were not to be branded on the forehead by the king but were to be 
made to pay the highest amercement.^ 

Yajnavalkya ( II. 270 ) also says : 

The king should make the thief restore the thing stolen ( or its price ) 
and should inflict on him various kinds of corporal punishment. 

Narada ( p. 205 v. 19 ) says : 

Those also who give food and shelter to thieves who run about ( to 
avoid punishment ) and iihose who being able ( to arrest them ) allow 
them to escape incur the guilt of thieves.^ 

And they are also liable to the same penalty* 

Here ends ( the section on ) theft and robbery. 


1. Xumblia was a very large measure ' of corn about the exact extent of which there 
was great divergence of opinion. Vide votes to Y. M. p. 412. The Mit. says that a kumbha 
was equal to 20 dronas, while Apararka says it is equal to two dronas. The V. B. says it is 
equal to twenty 'prasthas. Mayukha follows this. According to some, twelve prasptis made 
a kudava, 4 kudavas made a prastha. 

2. Kulluka explains that ‘ vadha’ may consist in flogging, mutilation or even 
capital punishment according to the status of the person robbed and the robber. 

3. The mark to be branded was a dog’s foot. Yido Manu IX. 237. Vide next verse 

also. 

4. For prayas^cittas for theft vide Manu XI, 162-168 and Yaj. Ill, 257—258* The text 
of Manu has * sarvavarnah ’ (all classes). 

5. Compare Manu IX, 278 and Yaj. 11. 276. 

P. 238 ( text ). 
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Now kgias ( the section on ) heinous offences* 

Narada ( p.202 y* 1 ) sayg abonfc tihe nafeure of sahasa : 

Whatever acfe is performed by force by fehose who are puffed up wilih 
( the pride of ) strength is called sahasa ( a heinous offence ) J sc&hOtS here 
means strength 

Brhaspati ( p. 359 v. 1 ) says : 

Homicide, theft, assault on another man’s wife and the two kinds of 
pdrupya (viz* abuse and assault)— these are the four kinds of sahasa, 
Ubhayam ’ means * both abuse and assault.’ Narada { p» 203 vv. 4-6 ) 

says : 

Destroying fruits, roots, water and the like and implements of 
husbandry, throwing away or reviling them and trampling upon them 
this is declared to be sahasa of the first degree! destroying &c. clothes, 
cattle, food or drink, or household utensils is declared to be middling 
sahasa; taking human life by poison, weapons or other means, assault on 
the wife of another, and whatever else endangers human life is called 
sahasa of the highest degree* 

YajSavalkya ( IL 273 ) says: 

The king shall cause to be impaled on stakes those who make others 
captive, those who (forcibly) carry away horses and elephants, and who 
kill others by force. 

Brhaspati (p. 363 v, 30) says: 

Those who are openly murderers and those who are secret assassins 
shall be put to death by the king by various modes of execution after find^ 
ing them out and after confiscating their property. 

The same author (Brhaspati p. 363 v* 31) says: 

Where several persons in anger beat a single individual ( and kill him ) 
that man is declared to be the murderer ( and suffers the punishment for 
murder ) who strikes ( the victim ) on a vital part ( i, e. who gives the fatal 
blow). 

IfKatyayana says : 

One who commences a sahasa, or aids it, or who gives instructions as to the 
way ( in which it may be committed ), who gives asylum or furnishes 
weapons or food to evil-doers, who advises fighting, who incites to the 
destruction of the person ( killed ), who connives ( at the commission of 
an offence), who speaks ill ( of the person killed &c. ), who approves (of 
the offender’s act ), who, ‘though able ( to prevent an offence ), does not 
forbid it — all these are (practically) perpetrators of the deed* (The king) 
should prescribe for them suitable punishments according to the capacity 


1. Steya must be distinguished from sUJiasa* In the former there is no use of force 
or threat of using it ; in sahasa there is hse of force or threat of the use of it, 

• P, 239 ( text ). ^ P. 240 ( text ), 
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of each offender.^ 

Ntoda ( pp. 203 *“*204 vv* 9‘"10 ) sfeafjes a special rule as to the punish«> 
ment of br&manas: 

This is the law of punishment ordained for all ( classes ) without distinc- 
tion, save only corporal punishment in the case of a brahmana ( offender). 
A brahmana (offender ) is not liable to corporal punishment ( such as mu- 
tilation? death)* The punishment for him { brahmana offender ) is shaving 
of the head, banishment from the city, branding him on the forehead with 
the mark appropriate to the crime and marching him (through the 
streets) on an ass*^ 

A brahmana, even though an Matayin ( a felon or desperate character ) 
was not to be killed, since Sumantu says ‘ there is no sin in putting to death 
an aiatdyin^ except cows and a brahmana/* Katyayana says : 

According to Bhrgu there shall be no ( punishment of ) death in the case 
of a felon, who belongs to the highest class and who is endowed with 
austerities and study of the Vedas and that ( the punishment of ) death ( is 
prescribed ) for a sinner of a lower class ( than a brahmana ). 

*The same author says ^ 

He who makes ready a sword, poison or fire ( for perpetrating a crime ), 
also one who raises his hand for an imprecation, who kills by the { recita- 
tion of ) incantations contained in the Afeharvaveda, who is an informer 
of the king ( whereby another man may lose his life ), who assaults 
( or violates) another’s wife, who is intent on picking out the weakest 
points ( of others )— all these and the^like should be known as dtatayiw,^ 
Vasisfcha {III. 16) also says: 

An incendiary, a poisoner, one armed with a weapon, one who robs 
another of his wealth, one who snatches away another’s field and wife- 
these six are atafcayins* 

As to what Manu ( VIII. 360 ) says : 

One may certainly kill without hesitation a man who comes upon him 
as an atatayin, whether he be a teacher or a child or an old man or a 
, learned brahmana ’ 

and as for the text of Katyayana ( same as Vasistha III. 17 ) 

* one may go on to kill another who approaches as an dtatdyin ( i. e. 


1. * Who connives * — This man is not able to prevent the offence, but he does not 
raise even a vain protest nor does he inform others of the intended sahasa. 

2- As to absence of corporal punishment for a brShmana, compare Gautama XII. 43, 
Manu VIII. 379-880, Baud. Dh. S. 1. 10,17. As to the marks branded for the several sins, 
vide Manu IX. 237 and Baud. Dh. S. 1. 10.18. For the several punishments appropriate to a 
brahmana offender vide Baud. Bh. S, 1. 10.18, Gautama XIX* 44 and Manu VIII. 379-880. 

3. The text of Sumantu is variously read and interpreted. Vide Vir. p. 22. 

4, ‘Atatayin* literally means * one who goes with* his bow strung* {i,e. ready to 
fight ). Eudra is called atatayin in VSj. S. 16.18 and Kathaka S. 17, 12. Atharvaveda I, 
19, IL 19, III. 1 and 2, VII. 108 were employed as charms against enemiep, 

• P. 2a (text), 
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with a felonious intent ), eve if he be one who has thoroughly master-^ 
- ' 8'd the Tedas ; thereby he does not incur the sin of brdhma,na murder 
these ( two texts ) are (really ) meant to apply to an atatayin who is not 
-a brahmana as the use of the word ‘ api' ’ ( even ) and ‘ va ’ shows The 
reference to the brahmana is in the nature of an u foTtiori argument^ as 
in * even a brahmana, if an atatayin may be killed, what then of another. ’ 
This is the explanation given in the Mi taksara,^ since Galava says : 

^He who kills even a learned brahmana^ who approaches as an atatayin 
raising his. weapon ( to strike ) does not become the murderer of a learned 
brahmana; he would be so if he did not kill him- 
and since Brhaspati says: 

' He who kills a brahmana felon versed in the Vedas and born of a good 
family does not commit a brahmana murder; he would be guilty of 
of brahmapa murder if he did not kill him/ 

The conclusion of the Candrika ( i, e. Smrti-candrika ) is that even 
a brahmana felon coming to kill a man is by all means to be slain, 
that a brahmana who steals one’s field, wife or the like ( and is 
therefore a felon) is not to be killed, that a ksatriya and the rest 
in similar circumstances (i. e. stealing a field or a wife ) are Co be 
killed. And this conclusion (of the Candrika ) is proper,^ since the 
texts of Manu, Katyayana, Galava and Brhaspati referring as they 

1. These two verses very much exercised the minds of ancient writers. Manu XI. 89 

lays down that there is no expiation if one intentionally Mils a brahmana and in Manu IV. 
162 there is an injunction not to kill one's guru, parents, brahmanas and cows. Therefore 
Manu VIII. 350 if literally taken as a mdM would conflict with Manu IV. 162 and XI. 89. 
But really Manu VIII. 350 is an arthavdda. In Manu VIIIjI 348-349 it is said that anyone of 
the first three classes may take up arms when there is hindrance to dharma or in self-defence 
or for protecting women and brahmanas and that if he kills anyone while doing this there is 
no sin incurred. Then 350 says that one may kill an atatayin whether he be a guru etc. So 
these words do not contain a vidhi saying that guru must be killed when he is an atatayin. 
These words only convey that even a may have to be killed, what of others ? Such 

particles as ‘vai’ (in the Vedas) or va are indicative of an arthavada (a laudatory or 
condemnatory text ). Vide Jaimini 1. 2. 7 and 26-27. Vide notes to V. M. pp. 416-419 
for detailed explanation. 

2. ‘ Kaimutika ’ is derived from the words ‘ kim-uta V nyaya is a maxim 

used where a conclusion will a foj'tiori follow as regards certain matters when it is con- 
ceded that it does follow in certain other less important or less obvious matters. 

3. The conclusion of the Mit. is stated on Yaj. IT. 21, 

4. ‘ Bhriina ’ ordinarily means * a child in the womb *, but ‘ bhruna ’ in Galava is 
explained by Sm. C. as brahmana and by the Vir. * an excellent brahmana.’ According to 
the Baudhayana Grhya a ‘ a bhrun’a is one who knows the whole Vedic lore of his s^akha 
up to sutra and pravacana. 

. 5. Vide notes to V. M. pp. 419-420 for the views of the Smrti-candrika. Nllakantha 
approves of the three propositions of the Candrika, but as will be seen a little lower down he 
adds a qualification to the first proposition of the Candrika viz. that though an atatayi 
brahmana may be killed, that holds good as regards past ages, but in the present Kali age 
an atatayi brahmana cannot be killed even in self-defence. In his Nlti-maynkha Nllakantha 
approves of the three propositions of the Candrika without qualification, 

• P, 242 ( text ). 
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ao ho a particular felon vk. one who is intent upon a Idlling a person, it 
is right to hold that they are (in the nature of) exceptions to the previ- 
ously cited texts of Sumantu and Katyayana that are in the nature . of 
a general proposition (about felons).^ As for the text of Brhaspati 

he, who will not kill a felon of the highest class that is endowed with 
the best religious conduct and Vedic study, though he deserves death, shall 
acp[uire the merit (of the performance) of a horse sacrifice? 

that too has reference to a felon other than one intent upon killing that 
man. Moreover by the text excellent brahmanas even though felons, 
should not, be killed (even) in a fighk that is just (or approved by the 
s astras ) ’ the slaying of a brahmana felon intent upon killing another is 
forbidden. This prohibition (about killing an atatayi brahmana) in the Kali age 
would be unmeaning if it (killing an atatayi brahmana) were not enjoined ;as 
an act to be done.^ For all digests { on dharmas^astra ) establish that the 
prohibition of certain acts in the Kali age fell within the purview of enjoin- 
ed acts (as regards former ages) on account of the proper significance of 
the word dharma occurring in the text ‘the wise declare that these dkarmas 
(enjoined acts) are to be avoided in the Kali age.’ Therefore in the Kali 
age a felonious brahmana even though intent upon killing a person should 
not be killed ( even in self-defence by that man ) ; but in other ages he was 
certainly ( allowed ) to be ^killed ; however a felonious brahmana different 
from the preceding ( i. e. one not coming to kill ) was not to de killed 
(i, e. killing him was forbidden) in all ages, while all felons whatever of the 
ksatriya and other classes are liable to be billed in all ages* This is a bare 
outline ( of the subject ). 

Brhaspati (p. 363 vv. 25-28) declares the punishments for seizing articles' 
of the lowest, middling or best kinds : 

One who destroys or steals implements of husbandry, flowers, roots and 
fruits shall be fined a hundred or more, ( up to two hundred ) according 
( to the nature of the property ). One who destroys or steals cattle, clothes, 
food, drink, household utensils should be punished with a fine of two hundred 
or more. In the case of women, men, cows, gold, precious stones, the pro- 
perty of a deity or of a brahmana or of women and in the case of other 
precious things the fine shall be equal to the value ( of the thing stolen ). 


1. The texts of Sumantu and Katyayana in general terras say that an atatayi 
brahmana should not be killed; the four texts of Mann and the other sages particularly 
refer to a brahmana approaching for killing ; therefore they restrict or modify the general 
rule. The maxim is ‘ samanyam vis'esena badhyate * ( a general proposition is modified or 
restricted by a particular one ). 

A nisedha only prohibits what would otherwise follow as a matter of course. Vide 
p»23l7t3 above. Since atatayibrahmana-iiadha is forbidden in kali along with several 
other matters, all of which are spoken of as dharmas proper in former ages, it follows 
that such a vadha was a dharma in former ages. 

♦P.243 (text). 
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Or double ( fehe price") shall be infiicfced by the king haying regard to the 
offender; or the thief shall be ezeeuted to prevent a repetition ( of the 
offence ). 

* Yauseyam ’ means ‘stridhana the word %a’ (in the last half) is 
used in the sense of *eva’ (certainly), Madana says that these texts refer 
to the subject of sdha$a ( and not to steya) on account of the proper signi- 
ficance of the words * vinas^ayan ’ ( destroying ), * harta ’ ( a robber )• 

Yajnavalkya (II. 231) states the punishment for him who inoites a 
mm to & iahasa : 

He who causes the commission of a sahasa should be made to pay a fine 
double ( of what the offender himself has to pay ). He, who causes another 
( to commit sahasa ) by saying thus ‘ I shall pay shall be made to pay a 
fine four times as much.^ 

*Dvaigunyam’ and ‘ caturgunyam ’ mean double or quadruple of what is 
imposed as a fine on the actual offender* Manu (VIII- 378) lays down the fine 
for him who by force enjoys a virtuous brahm ana woman : 

brahm ana enjoying a guarded bi^hmana woman against her will shall be 
fined a thousand panas.* 

But if the crime be committed by a k/atriya or the like againt such a 
brahmana woman, Brhaspati (p. 366 v. 10 ) says : 

( The king ) shall confiscate the whole of the wealth of him who forcibly 
violates another’s wife and haying caused his penis and scrotum to be cut 
off he shall cause him to be paraded ( in the streets ) on an ass. 

* Eamayet ’ ( in Byhaspati ) means ‘ enjoys another’s wife.’ As regards 

rape of a woman of the same caste by a man of the ksatriya or other caste 
or by persons who are offsprings of an marriage or offsprings of a 

pratiloma marriage Katyayana declares the punishment : 

When a man has forcibly enjoyed a woman, ( the king) should inflict 
death on him, since that act is ( a grave ) transgression of proper conduct. 
The same author ( Katyayana ) says : 

When a woman has been enjoyed against her will she shall be kept in 
the house well guarded, her body being in a slovenly ( or dirty) state, she 
should sleep on the ground and should receive bare maintenance ( to keep 
body and soul together)®. 

The same anther ( Katyayana ) says J 

She who has been enjoyed by a man of a lower class is to be abandoned 
or may suffer death. 


1. ‘ I shall pay ’-^this means either a reward to the ofiendcr or that he would pay, the 
fine imposed on the wrongdoer. 

2. ‘ Guarded * means either by her husband or by her own Vows of chastity &ci 

3. This is Br* p. 867 V. 13, 

♦ P, m (text). 
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Vadha il; should be underdiood, was f;o be effected if she Wiis a con- 
senHng parfcy. Narada ( p. 203 vv. 7‘~8 ) sfeaties the punishmenfc for sahasa 
of fche lowest, middling and highest degrees : 

The punishment for a sahasa of the lowest degree must be a hundred 
panas at the least in proportion to the act (i«e. the gravity of the offence), 
while for a sahasa of the middling' degree the fine prescribed by those con- 
versant with the sastras is five hundred at least. For* sahasa of the 
highest degree a fine of not less than a thousand is ordained* (Besides) 
death, confiscation of all property, banishment from the town, branding and 
amputation of that limb ( with which the crime was committed )'*thes 0 are 
declared to be the punishment for sahasa of the highest degree. 

The direction { in the smrtis ) to inflict death, mutilation and the like is 
addressed to the king and to none else, since he alone has the authority ( or 
right ) ‘to inflict punishment. 

Tims ends ( the section on ) sahasa. 


Now Wgins ( tke section on ) adultei'y.** 

Forcibly enjoying another's wife being a sahasa^ the punishment for 
it has already been stated. But as regards the enjoyment of another's 
wife of the same caste by fraud Brhaspati (p* 366 v. 11 ) says : 

When a man enjoys a woman by fraud his punishment will be the con- 
fiscation of his entire wealth and ho shall then be branded with the mark 
of the female private parts and be banished from the town. 

‘ Sarvaharah ’ means ‘ that which takes away the entire property.’ 
This punishment applies in the case of a woman of the same caste: in the 
case of a woman of a lower caste, ( the punishment is ) half of this ; in the case 
of a woman of a higher class ( than the adulterer ), it is death. And similarly 
the same author ( Brhaspati p. 366 v. 12 ) says : 

Half of that punishment that is prescribed for ( adultery ) in the case 
of a woman of the ^sam8 caste is imposed, when the woman is of a lower 
caste : but for connection with a woman of a higher caste, the punishment 

■ g 

for the male is death. 


1. If she consented to her being enjoyed by a man of low caste. It is also possible to* 
take it in the sense ‘if she consented to submit to death.’ / 

' 2. Vide Bahiy^Oovind 1 Bom. 97 at p. 1X6 where it is said after referring to the 
Mayukha that adultery was regarded and punished as a crime of a grave character. 

3. Thia verse prescribes punishment for the male, but says nothing about the woman, 

• P. M5 ( text ) 

V. M* 34 
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The same author ( Brhaspati p. 366 v, 9 ) prescribes the punishment 
for the three kinds of adultery viz, lowest, middling and highest * 

For these three ( gradations of adultery ) the first, middling and highest 
, fines shall be inflicted respectively ; even higher fine may be awarded if 
( enjoyment is had ) forcibly in a lonely place.^ 

^Manu ( VIII. 354 ) lays down the punishment for a vicious man having 
a talk with the wife of another man : 

. If a man engages himself in a conversation with the wife of another, 
when he had already been accused of ( similar ) ofifences ( with regard to 
her )) he shall undergo the first amercement * 

In regard to conversation between a man and woman who have been 
both forbidden ( to talk ) by their parents and the like, Yajnavalkya (.II. 286 ) 

A woman ( talking ) after being forbidden should be fined a hundred 
panas while the man should be fined two hundred ; when there is prohibi- 
tion ( addressed ) to both, the punishment for both is the same as in 
adultery, 

The first half of the verse refers to prohibition ( addressed ) to each 
separately; while the latter half to prohibition addressed to both. Yajnvalkya 
(11. 286) states the punishment for intercourse brought about by mutual 
desire : 

When ( the adultery is ) between members of the same caste, the 
highest amercement is the penalty; for an anuloma intercourse (adultery 
with a woman of a lower caste ) the middling amercement ( is the penalty ) ; 
but for pratiloma intercourse ( adultery with a woman of a higher caste ) 
death ( is the penalty ) for the male and the lopping off of the ears and other 
limbs in the case of the woman,® 

Katyayana says : 

In the case of all offences women should pay half of the monetary punish- 
ment which is prescribed for a male; when ( the punishment ) for the male 
is death, ( the punishment for women ) would be cutting off a limb. 

With regard to intercourse with a brahmana woman leading a loose life 
Manu ( VIII . 378) says: 

He would be liable to a fine of five hundred for intercourse with a 
consenting, woman. 


1. The threefold grades of adultery are made as regards ‘ anuragaja * ( vide Br. p- 365 
vv. 2, 5--8 ). Therefore the fourth quarter as read in the text is irrelevant and the reading 
*^ravinadhike ’ .qf Apararka and others is better. It means ‘ higher fine may be inflicted 
dn a rich man,’ 

' 2, : But was no objection to talk with another’s wife for a reasonable cause and 

if there had be^n no previous charge* Vide Manu YIII. 356. 
j.' 3. The Mit. construes this verse differently, Vide notes to V* M» pp* 426-427, 

* P. 246 ( text ), 
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•^ihis' refers to a woman of th& same casie. The same anfehor ( Mann VTli 
385 ) says as regards mlereonrse wifeh women of loose charaoljer"^: ^ 

^ ‘ A brahmana having infcerconrse wilih a ksatiriya or yaisVa woman who 
is unguarded or wifch a sldra woman should be fined five hundred panas 
and a thousand panas if he has intercourse with a woman of the antyaja 
class.^ 

As fco the text of Manu (VIII. 383) * a bmhmana should be made to pay 
a fine of a hundred panas, if he has intercource with guarded women of the 
two classes ( ksatriya or vaisVo* it refers to a chaste woman* Manu 
(VIII. 374) declares the punishment of a s%dra for intercourse with a woman 
of a higher caste J 

A Sidra having intercourse with a woman of the twice-born classes 
whether guarded or not shall lose the ( offending ) limb and his whole estate 
when the woman is unguarded and loses everything (including life) if the 
woman is guarded. 

The meaning is : a s%dra having intercourse with an unguarded woman 
of the twice-born class is liable to have his penis cut off and all his property 
confiscated, but if he has intercourse with a guarded woman he incurs the 
confiscation of all his property and death. Gautama ( XII- 2-3 ) says : ‘ for 
adultery with the wife of the preceptor, the man’s penis will be cut off and 
his whole property will be confiscated V and if the woman be guarded, there 
is the additional (penalty of ) death*’ Manu ( VIII. 376 ) says : 

* When a kfatriya and vaisVa have sexual intercourse with a ba^hmana 
woman, who is unguarded, the vaisVa shall be fined five hundred, but the 
. ksatriya one thousand.^ 

The same author ( VIII. 377 ) says : 

tBoth of them (ksatriya and vais^a) however, if they commit adultery 
with a guarded brahmana woman, should be punisheddike a s'ldra^ or bgi 
burnt in a fire of dry grass. 

The same author (Manu VIII. 382) says: 

If a vaisVa has intercourse with a guarded woman of the ksatriya class 
' or a ksatriya has intercourse with a vais ya woman ( who is guarded )* both 
of them deserve the same punishment that is awarded ( for intercourse ) 
with an unguarded brahmana woman* 

The meaning is that the fine is what is inflicted for intercourse with an 
unguarded brahmana woman. Vasistha ( 21. 3—5 ) says : ‘ if a ksatriya has inter- 
course with a brahmana woman, ( the king ) shall throw him into fire after 


1. Antyaja woman would be a woman of the untouchable classes such as leather- 
workers, candalas &c. Vide notes to V. M. p. 27. 

2. Read * yadSguptam / { yada + aguptam } in the text, 

3. i. e. with the loss of the penis, all property and ‘life, ^ 

• P, 247 ( text ). t P. 248 ( text ). 
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having tied him -up in leaves of sWa grass; the same { punishment should be 
awarded) if a vais^a has intercourse with a ksatriya woman and a sldra, 
with. ksatriya or vaisVa woman.’ Narada (p. 179-180 vv. 73*“75) says: 

The mother, the mother’s sister, mother^in-iaw, maternal uncle s 
wife, father’s sister, the wife of a paternal uncle, of a friend and- of a 
pupil, the sister, sister’s friend, daughter-in-law, daughter, the -wife 
of a preceptor, a woman of the same gotra^ a woman who has come 
for an asylum- or refuge, a queen, a female ascetic, a nurse, any chaste 
woman and a female of the highest oaste-^wheh a man has intercourse 
with any one of these women he is said to have violated the -preceiitor s 
bed; for such a crime no punishment other than excision of the penis is 
ordained (in the smrtis)*^ 

’YajSayalkya (III. 232-233) also says: 

One who has intercourse with his fathers or mother’s sister, maternal 
‘ uncle’s wife or his own daughter-in-law, or with his step-mother or 
sister or his preceptor’s wife? or daughter, with his own daughter, be- 
• comes a violater of the preceptor’s bed. His penis should be* cut off and 
be should be put to death and the woman also (should be put to death ) 
• if she was full of lust ( i. e. a consenting party). 

*This punishment is not to be inflicted on a brahmana, since Brhaspa-ti 
in his section on brahmanas says: 

The king should brand with painful punishments a brahmana who' has 
started on the path of having intercourse with another’s wife and' should 
banish him* One, not a brahmana, deserves for adultery any punishment up 
! to death. 

S’ahkha-Likhita say * with whatever member of the body an offender 
commits an offence, that very member of his should be cut off except in the 
case of a brahmana.’ Yajnavalkya ('II. 290 ) declares the punishment for a 
brahmana .when he has intercourse with a female slave and the like* 

A man having intercourse with c^VGtVuddh^ slaves and bhujisyas shall 
be made to pay a fine of fifty panas even when intercourse with them 
may be unobjectionable ( on the ground of caste &c. )-^ 

* xivaruddhah ’ are those that are forbidden by their master to have 
intercourse with other men. Narada ( pp. 180-81 vv. 78-79 ) says : 


1, The V. R. says that mother means * step-mother ’ here. It is to be noted that 
intercourse with a female ascetic is put by Narada on a par with incest. Manu VIII, 363 
treats it on a level with intercourse with wives of actors and singers and punishes it lightly. 
Vide also Yaj. II. 293 quoted at the end of the section on ‘ adultery \ 

2. The text of Yaj. and the Mayukha thereon are quoted in 48 Oal. 643 F, B. at p. 694 
and in Yeshwantrao v. Kashibai 12 Bom. 25 at p. 28 n 5. Vide also Mathura v. Esu 4 Bom, 
546 at pp. 549-50. According to the Mit, an avaruddha is one who is ordered by her master 
to stay at home for service and who is forbidden to have intercourse with other males ;• 
while a bhujisya is a concubine kept by the master himself. Vide Bai Naguhai v, Bai 
Mongh^ai L. R. 53 I. A, 153=60 Bom. C04 at p* 612 for the meaning of ‘ avaruddha, ’ • 

* P, 249 ( text ), , . . ' 
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' • 'Inlseroonrse is permiljfeed wife a wanton woman who belongs. to another 
than- the . brahmana... caste,' or with- a prostitute, a female slave or a female 
who has left her family, if these belong to a -lower caste;, but intercourse 
... .is not permitted with .(such) women if they belong to a higher caste. 

- When, howeverj such women are kept mistresses ( of another, man ) inter-* 

. . .course with them is as culpable as. with another’s wife.^ 

The word ‘.abrahmanl’ is an attribute of the word ‘ svairini svairini 
means one who is independent and has .free intercourse with men’; *mr 
kasini ’ is ‘ a woman who has left her family and has free intercourse with 
men.’ Yaijnavalkya ( II. 294 ). says : 

'If a 'nlan has conneeSoti'Wrth*anL‘^‘y2''%cft { untouchable ) woman he should 
be "branded with' an obscene mark and Vanished'; similarly a s'^'Mra is 
liable to be branded only If he doee the same; but if an aniya ( untouci> 

- able..), have intercourse with m woman death ’ ( is the penalty).^ 

'•'When the. sexual intercourse is wilfully brought about by a woman 
( she being the aggressor ) Narada® states the punishment for her : 

When a woman comes to a man’s house and has:, intercourse with him 
after exciting his passion by touching him and the like acts, she should be 
punished^ and half of her punishment should be inflicted on the man. 

Yama prescribes the punishment for women of the brahmana and other 
castes for intercourse with s^’fidra males or the like f 

The king should have that woman devoured by dogs at the place of 
” • the executioners '( candalas ), who,'- being overpowered by passion, seeks 
a s'ldra ( for intercourse That brahmana woman who resorts to a 

/ vaisVc^ or ksatriya (for intercourse) would have, her head shaved and shall 

- -be marched on an ass ( through^ the streets ).. 

‘ Vrsala ’ means ' a s^ldra ' vadhyaghatinah ’ means * executioners 
the meaning is ‘at the place where executioners live’. In the Candrika 
( ‘Smrti-candrika ) it is. said that this . fine is inflicted for excessive attachment 
(^to the paramour)., Yajnavalkya (II. 283) declares the means of determin* 
ing ( the fact of) adultery . ; 

A man is to be held ( caught ) # guilty of adultery by the fact of, his 
caressing the hair of another’s wife or by fresh signs of lust or by the con* 
fession of both. 


1. * Niskasinl ’ is explained as ‘ a female sla7e not restrained by her master * by 
liladhavacary a and. others. The Mayukha follows the Madanaratna. 

2. *Ary a’ woman means ‘a woman belonging to the three higher castes.’ Ap. Dh, S. 
II. 2. 3. 1 and 4 distinguishes between Arya and Sandra, The Mit. and Yir. read 
* antya eva ’ which means that the s'udra would himself become an antyaja, . The force of 
*.eya ! is this that he is. not liable to be punished* 

3. This is Br. p. 367 v. 15. 

4. Her punishment would be the same as is prescribed. for a male who makes the firs^ 

overtures. , , 

6. Compare G-autama XXIII, r4^ndAEana VIII... 371- 

250 ( text ) . : 
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From the expression ‘ dvayoh ’ ( occurring in Yaj* ) it follows that even 
if one of the two admits adultery there is no certainty* As regards slander 
YajSavaltya ( IL 289 ) says s 

For uttering a ( true ) slander about a woman a man should be fined a 
■ hundred panas and two hundred if he makes a false accusation*^ For inter** 
course with beasts he should be made to pay one hundred and one who 
. has intercourse with a distressed woman ( even if she be one’s own wife ) 
\ or a cow should be fined the middling amercement* 

Also (Yaj.IL 293) 

If a man has intercourse with a woman in an improper part and if one 
voids excrement before a male the fine* is twenty-four panas and th® same 
(is the fine) for intercourse with a female ascetic.* 

* Dinam ’ means ‘ distressed woman, even one^s own wife,’ The mean- 
ing is ‘ one who voids excrement and the like before a woman.’ 

Thus ends (the section) on adultery. 


Now begins (the section) on duties of husband and wife* 

Punishment for the husband’s abandoning a wife possessed of good 
qualities is thus declared 

If a man leaves a wife who is obedient, not sharp-tongued, skilful, 
possessed of virtues and solely devoted to her husband, the king should 
place him ( on the right track ) by means of punishment. 

Yajnavalkya ( I. 76 ) says: 

' He who deserts a wife that carries out his commands, who is diligent, 
mother of an excellent son and speaks pleasantly shall be compelled to pay 
the third part ( of his wealth to her ) ; or if he has no wealth he shall be 
compelled to provide maintenance for her.^ 

The same author ( Yaj. L 77 ) says with regard to women: 

Wives should do the bidding of their husbands. This is the highest 


1. Both the Mit. and Apaiarka take ‘ strl ’ as meaning maiden here. NSrada ( p, 172, 
V. 36 ) ennumerates the dosas oi maidens as * affliction with a chronic or disgusting disease, 
deformity, loss of virginity by sexual intercourse, being wicked, having the heart fixed on 
some one else.* 

2, Nllakantha seems to have read * purisam.*. But Mit., Apararka, Par, M, and Yir,” 
read as in the text, 

. . 3. This is Narada p. 184 v. 96, 

4, This is quoted in Savitribai v. LaxnMm 2 Bom. 573 at p, 598 as a mandatory text 
requiring the husband to maintain his wife irrespeotive of the possession of property, 

• P,251(t0xt), ‘ / 
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diifiy of a wife. Even if fehe husband be isainted with a deadly sin she 
should wait for him till he is purified ( by expiations )* 

T&us ends the section on duties of husband andl wife. 


*Now begins the (section on) gambling and prize-fighting.^ 

yajnavalkya ( II. 201 ) says : 

The king should enforce payment of the stake property won in a public 
assembly of bettors presided over by a master ( of the gaming house )* 
when the king^s share ( in the stake won ) has been paid up ( by the master ) 
and not otherwise ( when carried on secretly and without sabhika ). 

‘Prasiddhe* means ‘not in secret^; ‘ dhlrtamandale ’ means ‘in a 
gaming bouse ’ ; * sabhikah ’ is the superintendent of gambling appointed by the 
king. The meaning is : the king should enforce payment of what is won in 
this manner ( indicated in the verse ) and nothing else. The same author 
(Xaj. II. 202) lays down the punishment for him who is guilty of fraud in 
gambling: 

Men who play with falsa dice and by tricks should be branded by the 
king and banished.* 

‘Upadhih’ means ‘ a trick or fraud.* Mann (IX. 224) declares the 
punishment if gambling be carried on without the king’s permission* 

The king should punish corporally all those who themselves engage in 
gambling and prize-fighting or cause ( incite ) others to do so and also 
s%dras who wear the marks of the twice-born.^ 

* Dvijalingam ’ ( marks of the twice-born ) means * the sacred thread, 
uttering the Veda and the like.’ Yajnavalkya (II. 203) extends the rules about 
gambling to Bamahvaya ( prize-fighting ) : 

This very law should be understood to apply to prize-fighting in which 
there is gambling with animate objects. 


1. (She difierence between dyuta ( gambling ) and sa^ahoaya is that the former is carried 
on with inanimate objects { like dice ) and the latter with animate objects ( such as cooks, 
ramS; bulls, buffaloes, and wrestlers). Vide Manu IX, 223, Harada p, 212 v* 1 and 
Bf. 385 V. 3. 

2, Compare Karada p. 218 v* 6, 

.3, The attitude of Manu towards gambling was rather uncompromising. But Yaj 4 
fiavalkya allowed gambling under the supervision of persons appointed by the king as it 
helped in detecting thieves. Bfhaspati p. 385 v. 1 says that gambling Was prohibited by Manu 
because it destroys truth, honesty and wealth, but other legislators permitted it when 
conducted so as to allow the king a share in the stakes. 

• B,252 (text). 
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‘ Pranidylfee ’ is an afcfcribufee of samahvya and the meaning is^ ' sama 
vhaya which is different from it^ ( only in ’this that it is gambling’ with ani- 
mate objects). ’ . 

This ends (the section on) gambling and prize-fighting. 


'^Now begins ( the section on ) miscellaneous matters." 

yajnayalkya ( IL 295-296 ) says : . , 

He who either omits or adds anything in . writing to the king s edict or 
’ who allows an adulterer or thief to escape shall suffer the^- highest amerce- 
ment. He who defiles a brabmana, ksatriya, vais ya, s Idra by feeding 
him with food not fit to be eaten should be punished with the highest 
. amercement, the middle amercement, the first amercement and half of 
. the last respectively. 

* Abhaksyam ’ means ‘ wine, urine, ordure and the ■ like* The same 
author ( Yaj. II. 297 ) says : 

He, who deals in false gold ( as genuine ), who sells unclean meat, 
should be deprived of a limb and should be made to pay the highest 
.amercement. 

‘ Vimarusam ’ means ‘the flesh of cows and the like.’® In the Mitaksara it 
is said that by the use of the particle ( and ) it follows that mutilation is 
also meant ( to be an additional ) punishment. Similarly ( Yaj* II. 300 ) . 

If the owner of animals with tusks or horns fails to rescue a man ( attack- 
ed by such animals ), though able to do so, he should be awarded tho 
first amercement and double that amount (when he does not rescue) even 
though { the victim ) cried aloud ( for help ). 

Vikros'ak' means ‘crying out’. Manu (VIIIo 296-298) says : 

If a human being were killed (by an animahor car through the careless- 
ness of the driver ) he would at once incur the guilt of a thief ; if such 
large animals as cows, elephants, camels, horses and the like were killed 
( through rash driving ), half ( of the highest amercement ) was to be inflict- 
ed. On the death of minor animals ( by rash driving ) the fine is two 
hundred : but the fins is fifty panas vrhen auspicious animals ( like deer ) 

1. It is better to read * tad-abbinne * for ‘tad-bhinno’. ‘ Tad- abbinne * would 
mean that samavbya is pranidyuta and that tbo ’rules about tbe former are not differ- 
ent from the latter. 

2. Yisnu 42. 1 defines prakirnaka as wbat is left unsaid elsewhere. According to Narada 
( p. 214 vv. 1*4 ) •prakiriftaka comprehends all those matters in which the king acts of his 
own motion without any complaint being lodged »or a suit being filed and whatever 
else that may have been omitted in the preceding titles of law. Vide Brhaspati p. 386 v. 1. 

3* Mit. explains ‘ vimamsa ^ ' as ‘unclean meat mixed with dog’s flesh,’ while ^ 
Apararka explains it as the flesh of the village pig and the like passed off as excellent meat* 

* P, 263 ( text ). 
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and birds ( like pigeons and parrots ) are killed. ^'Pive masas is the fine 
for one who kills an ass, goat or sheep.^ The fine is one niasa for killing 
a dog or hog. 

It is to be understood that this fine ( was to be paid ) after paying to 
the owner the price of the animal killed, Yajnavalkya { II. 301 ) says : 

He who charges the paramour ( of a woman in his family ) as a thief 
should be made to pay a fine of five hundred and he who lets him off after 
taking money from him should be fined eight times that ( money )? 

‘ Upajivya’ means ‘having received*’ 

The king should banish, after cutting out his tongue, that man who pro- 
nounces an imprecation of misfortunes on the king or who runs down the 
king or who divulges the king’s secret counsels ( Yaj, II- 302 ). 

‘ Anistam ’ means ‘ death and the like * ; dkros'ah means such things 
as saying ‘ may you lose the kingdom.’ Manu ( IX. 275 ) says : 

Men who rob the king of his treasure, men who obstinately oppose his 
commands and those who are in league with his enemies should be punished 
by various modes of punishment. 

Yajnavalkya ( IL 303 ) says : 

The punishment for him who sells what was on a dead body, likewise 
for him who strikes his preceptor, and, for him who seats himself on the 
king’s vehicle or throne is the highest amercement, 

‘ Mr tangalagnam ’ means ‘the clothes and the like on dead body 
The same author ( Yaj. II. 304 ) says : 

The punishment for him who puts out both eyes of a man, for him who 
obeys one that is hated by the king and for a s^ldra who makes his liveli- 
hood by passing himself off as a brahmana is a fine of eight hundred.^ 

I The meaning is: (the fine) for one who puts out both eyes, who 
does an act forbidden by the king and for a s^dra who makes a living by 
the mode of life of a brahmana. In the Mitaksara a smrti is quoted to the 
effect that if a s^dra pub on the sacred thread for securing a meal at a 
s'rdddha he should have imprinted on his body with a heated rod a line 
resembling ( the position of ) the sacred thread- The same author (Yaj* IL 
305-306 ) states the punishment for those who wrongly decide litigations : 


1. Kulluka explains that the fine was five silver masakas ( and not of gold ). A- silver 
masa was equal to two krsnalas. Vide Manu VIII. 135, 

% Both Mit. and Apararka explain that he who through fear of infamy to his family 
or in order to save from publicity the reputation of his women says of a paramour that 
he was a thief was to be fined, 

3. * Rajadvistades^akrb * is explained by the Mit. as one ‘ who being an astrologer 
(and not an elderly relation or friend of the king) makes a prophecy of impending misfortune 
as to the king. If a s'iidra, in order to secure a meal, wears the sacred thread and the like 
he was to be punished. 

• P. 254 { text ). t P. 255 ( text ). 

V. M 35 
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Having again invesfcigafeed ( i* e* reviewed ) those litigations that were 
wrongly decided, assessors ( and also judges ) together with the party ( de- 
clared by them to be ) successful should be fined by the king twice the 
amount ( that was ) in dispute.^ If a man who was justly defeated (in a 
litigation ) still thinks * I am not rightly declared to be the losing party’ and 
again comes to court, he, when again defeated} shall be made to pay a 
double fine. 

Here ( in all verses about fines ) the mention of a number without ex- 
press statement of the object ( to which the number refers ) is to be under- 
stood as referring to panas Pana is a piece of copper equal to a ka/rsay 
from ( the verse ) of the lexicon ( of x^marasimha ) * a pana is the word applied 
to a copper piece equal to one karsa.’^ A karsa is a fourth part of pcdo>. And 
a pana is (in value) as defined by Bhaskaracarya^ ‘ 20 cowries make a kakini 
and four kakinis make a pana.’ As regards the fines designated the highest 
and the like, Yaj. ( L 366 ) says : 

The highest fine is a fine of 1080 panas, the middling one is half of it 
and half of this last is declared to be the lowest. 

Moreover in case it is impossible to award adequate punishment for 
offences already described by means of the fines of the indicated magnitude 
( by Yaj. ) even a greater fine may be inflicted, as Apastamba says ‘ they say 
that danda is so called because it represses ; by means of it the king should 
repress those who are not repressed.’^ So also Narad a (p. 215 vv* 10—11) 
states a special rule when the punishment is confiscation of all property : 

* The weapons of soldiers, the beasts of burden and the like of carriers 
of goods, the ornaments of prostitutes, the various musical, instruments 
of professional musicians, and whatever is a tool for anybody and by 
which artisans acquire their livelihood — all these a king is not entitled to 
to take even when he confiscates the entire property.^ 

Yajnavalkya (II. 307 ) states what is to be done with a fine levied unjustly : 


1. ‘ Vivadat &e.’ may also mean ‘twice the amount of the fine that was inflicted in 
the litigation that was wrongly decided/ 

2. This occurs in the Amarakos'a 2nd kanda, vais'yavarga. Amara says that five 
gnnjas were equal to one masa, 16 masas were equal to karsa and four karsas made one paZa; 
two things are stated about a pana viz. its weight as copper and its price. 

3. This is part of verse 2 in Bhaskaracarya’s Lllavatl, where a table of values is given 
viz. 20 cowries == a kakini, 4 kakinis = a pana, 16 panas ='■ a dramma, 16 drammas 
=a niska. 

4. This is really Gautama XT. 28. The derivation of danda from ‘ dam ’ is ascribed 
in the Nirukta to Auparaanyava ( II. 2 ). 

5. The principle underlying these verses has been accepted in modern times in the 
execution of decrees by attachment and sale, Tide section 60, proviso b of the Civil Proce- 
dure Code ( of 1908 ). 

* P. 256 ( text ). 
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The fine fchaf; has been obtiained by a king unjustly should be offered 
by him to Varuna making it thirty times as much and should be distribut- 
ed by himself among brahmanas.^ 

The meaning is: let him first mentally offer thirty times as much to 
Varuna and then let him give the money to brahmanas. 

Thus ends ( the section on ) miscellaneoEs matters. 


In the 'rifiadhyades a ( middle regions of India ) famous for meritorious 
actions and situated in the vicinity of the auspicious confluence of the Garman- 
vati (Ohambal) with the Yamuna, stands the famous city of Bhareha, where 
rules the king Bhagavantadeva who is devoted to the lotus-eyed god (Visnu). 

Thus ends the Vyavaharamaylkha ( ray of judicial matters ) in the ( work ) 
Bhagavadbhaskara composed by bhafcta Nilakanfcha, who was com- 
manded by Bhagvan tad eva, the lord of kings, an ornament of the 
S angara race, (Nilakantha) who was the son of bhatta S'ankara, 
the head jewel of panditas, and the leader among those 
who had crossed beyond the ocean of the Mimamsa 
system and the son of the learned bhatta 
Narayana styled 



1. Manu (IX. 244-245 ) gives the reason of this procedure. Varuna is the divine 
lord of punishment who rules over kings and a brahmana who has fully mastered the Vedas 
is lord of the world. Varuna is styled * rajan ’ in the Bgveda and is regarded as noting the 
good and evil deeds of men. Vide Bgveda VII. 49. 3. 
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N, B. 'l.’he figures refer to pages. Important Sanskrit words 
and the names of Sanskrit works and authors are put 

in italics. 


Abettors, who are, 260» 

Abhidhana, lexicon, 5. 

Abhisapa^ charge of a grave crime or wrong 
42. 

AbhisaatCy charged with the commission of a 
grave sin 42. 

Abhiyoktr, eomplainant or plaintiff 41. 

Abuse, 251-263. 

__ Of three varieties, 261 

Acarita, mode of recovering debt, explained 

210 . 

Acquirer, double share of," when wealth ac- 
quired with detriment bo paternal estate 
137. 

gets two shares 169, 

Act VII of 1866 ( Bombay ), 214?t 4, 218^ 1. 

Act V of 1879 ( Bombay ), 248?^ 2. 

Act XXI of 1850, 191^t 3. 

Act yi of 1878, 229^3. 

Act IV of 1893, 141n 2. 

Act XII of 1928, docs not apply to cases 
governed by the Dayabhaga 191 m 3. 
recognises only lunacy and idiocy from 
birth as grounds of exclusion from inheri- 
tance, 191n 3. 

Act II of 1929, does not affect sister’s position 
in Bombay 162w. 

Act XXX of 1930, IZbn 2. 

^hanay making a pledge or mortgage 224. 

Adhiy pledge or mortgage with possession 
often a synonym of bandha 197n 3* 
varieties of 202, 

Adhibhogay a kind of interest 198?i 1, 

AdhiUkhijay deed of mortgage or pledge, 23 

Adhivedanikay kind of stridhana, 93w 1. ‘ 

defined 177nl, 178, 

Adhyagniy kind of stridhana, defined 177, 

Adhydvahanikay kind of stridhana, defined 
176, 177tt3. 

Adityas, twelve, 48. 

Adityapurdnay 193w 7. 

Adopted son, cannot succeed to his maternal 
grand-filther in natural family 123n 1. 


even among s^udras gets, according iu Bom- 
bay, one-fourth when natural son bom sub- 
sequently, 11 6 w 4. 

gets equally with auraaa son among s'udras 
in Bengal and Madras 116n 4. 
is divested, on adoption, of property which 
is absolutely his but is ancestral, according 
to Bombay decisions 12Bt 2. 
not divested of property which is absolute- 
ly his, though ancestral, at time of adoption 
according to Madras and Calcutta 12171 2, 
122 ?^. 

should perform the s'raddha and other 
rites of his adoptive father alone 123. 
succeeds lineally as well as collaterally in 
adoptive family 12371 1. 
succeeds to the brother of his adoptive 
mother 128n 1. 

Adoption, a brahmana can take ksatriya boy 
in, according to Medhatithi 107. 
all consequences that are due to connection 
with the pipda in the case of the natural 
father, cease on 122n. 
by mail having a grandson suffering from 
congenital and incurable dumbness in- 
valid, according to Bombay lQ9n 3. 
by unmarried man valid 1097i 3. 
dattohomay whether absolutely necessary 
lor validity of li07t 2, 

by Kanoja Brahmana widow without datta- 
honia held invalid when boy of different 
gotra 110?i 2, 

eldest son could not be given in, accord- 
ing to ancient and mediaeval writers 132. 
eldest son could not be given in, accord- 
ing to YijnanesS'ara 107* 
of eldest son allowed by decided cases 
10771 5. 

even of one of the same gotra must he be- 
fore marriage (in Madras ) 120w« 
even of a s'udra not allowed after marriage 
( in Madras ) 120m. 
father alone can give in 104# 
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gotsra of natural family has to be consider- 
ed in marriage even after 122?^. 

Hindu, who has become Mahomedan, can 
give his son in 104 1. 
involves a complete severance of child ad- 
opted from the family of birth 104n 1. 
is made for spiritual purposes and has an 
unseen result 105n 4, 

mother alone can give in, when father not 
living 104. 

of a daughter by a brahmana held invalid 
10871 2. 

of girl not allowed by May ukha 108. 
of married asaejotra boy allowed in Bombay 
Presidency 120?^. 

of a married man having a son, does not 
transfer that man's son to the adoptive 
family 120w. 

of an only son hold invalid at one time by 
the courts 111, lll?i 4. 
of an only son, now held valid llln 1. 
of daughter’s, sister’s, mother’s sister’s 
son prohibited to throe higher castes accord- 
ing to all High Courts llS^i# 
of daughter’s and sister’s sou allowed to 
brahmanas aud others by Dvaitauirnaya 
113n. 

of daughter’s or sister’s son held valid by 
custom even among brahmanas 1137^. 
of son valid, even though wife of adopter 
pregnant at the time 109n 3. 
remarried widow cannot give in, her son 
from first husband lOln 1. 
requires actual giving and taking of boy 
104w 1. 

rites of, described 132-133. 

sanction of Government not necessary to, 

by Kulkarni 116n 3. 

who may be given in 132. 

who may give in 131-132. 

widow’s power of, comes to an end when 

11871 1. 

Adrsta^ unseen result of a religious act 9l7i 

1 , 121 . 

Adultery, 265-270. 

by fraud, punishment for 265. 

With certain women relatives held to be a 
mahapataka { mortal sin ) 268. 

Adverse possession, property acquired by a 
woman by, whether strldhana 17771. 
Agama, mode of acquisition of a document 
27. / 


Agamy^^f meaning of 42, 42n 1. 

Agents, to conduct litigation, when allowed 11. 

„ when not allowed 11. 

Agnipurana IMi 4. 

Aitareya-hrahmana 69n 3, 14371 2, 1967t 1. 
Ajnd/patraf document of command 26, 
Ajyahhagaf 1337^ 3. 

Ajyotpamna 133?i 1. 

Akara, original and authoritative works on 
a s'astra 130?i 4. 

Akramodha, meaning of, 194, 1947^ 1. 

Aksepa, reproving ( female slaves etc. ) 80* 
Akiila^ a kind, of faulty reply ( inconsistent ) 
15. 

Anmra ^ . author of a lexicon 82, 84, 92, 274, 
AmMya^ councillor, qualifications of 4, 
must belong. to one of the three regenerate 
castes 4. 

Amendment, of plaint, allowed until reply of 
defendant is presented 13. 
Ananydsritadravijahi meaning of, 21871 1. 
Anapdkar^ma, not giving 2. 

Anga^ subsidiary matter 1057^ 4. 

Angtila, equal to eight yavas or three grains 
of rice placed lengthwise 64. 

Annals, of Bhandarkar Institute 11471 2, 
Antecedent debt, meaning of 21671 1. 
AmipalaMhi, a means of proof 2S7i 2. 
Anu^anga, meaning of 17071 2. 

Anukayah, rescission 2. 

Ammida^ a variety of arthavadiiibln 3, 11771 
2, 169?i 2, 182?i 3, 231, 2327t. 

Anmoidahaj that merely repeats { what is 
already well-known ) 11 n 3. 

Anmadya, subject 79, 79?i 2. 

Anmdhana^ placing of fuel sticks ou' con- 
secrated fire 109. 

Anvadheya, kind of strldhana 178, 1837t. 
AnvadJiipatra, deed of suhmortgage 24. 
Anvahita, meaning of, 20971 3, 210, 223?i 3. 
A^ivaya, method of 1727^ 5. 

Apad, meaning of 10572, 1. 

Apararkdy 157i 1 and 2, 1671 1, 1972. 1, ’din 4 
&c. 

ApastambOr-dharmet-sutra 2(hi 1, Xlln 2,. 166, 
^194?i 5, 24271 1, 25271 3, 26971 2. 
Apakamba'-grhya-sutra 10971 1, 119?i 3. 
Apasta^nba-srauta-sutra 13371 3. 

Apaviddha, a kind of secondary son, 103. 
Apayatritah, meaning of 193, 19371 1, 
Apostate, from the order of ascetics, if a 
brahmapa, was to be banished, according 
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to KStyayana 236fi 3. 

from tlie order of ascetics became a slave 
. of the king 236>i 3. 

Aprasiddha, a fault in a plaint 13. 

. Apratihandha { daya ) defined 86, 

■ Apratisthim, meaning of 155. 

Apupa, preparation of flour and ghee 143^ 1* 
Arbitrators, punished if cheating through 
friendship or covetousness 257, 

water offered by way of honour 49^ 1. 
Arjuna, marriage of, with Subhadra discuss- 
' _ed 128-129, 128?^ 1. 

Arsa^ form of marriage, 139)^•l. 

Artha§astTat science of politics 6. 

rule in conflict of, with Dharmas^atra 6 
Arthavdda, expatiates upon a vidhi 79n 4, 
262n 1. 

indicated by particles like * va ’ or ‘ vai * 
262wl. 

three 'varieties of 232n, 

Artisan, liability of, for loss of materials 
given for being manufactured 225, 

Amdhya, incapable of proof { plaint )‘13. 
Asahaya, 103?i 1, 2039z 2, 

Asara, a kind of faulty reply { opposed to 
reason, or void of substance ) 15. 

Ascetic, heir of 167. 

punishment ^or sexual intercourse with 
female 268n 1 

A sedhUf restraint or »arrest, 9. 
four kinds of 9. 

persons who are exempt from 9. 

. punishment for breaking 9. 

restraint by^king’s order 212. 

A,iramas, four 167n 1, 

Assault 253-255. 

Astrologers, liable to fine 256. 

Astiraf form of marriage, defined 189n 1, 
not approved even for s'udras 189n 1. 
Asmldyma 146. 

Aivaldyana-grhya-sutra^ 49?^'^5, 83w 1. 
Asvalayana-sroAita-sMra^ llln2, 133n 2. 
Atadgunasariimjndna^ kind of hahnvrihi I46n 
_4. 

Atatayin, who is '261, 261n 4, 
who is not a brahmana, may be killed in 
self-defence or if he steals a field or carries 
away one’s wife 262. 

Athanmveda, 261n 4. 

Afibhuri, a kind-uf faulty reply > ( very pro- 
lix ) 15. “ 

Atidesa, principle of bln 3. 

AtmabandhuSf 164, 


preferred to pitfhandkm 164. 

Attestation, on a document, how made 25. 

of an illiterate witness 25. 

Atyalpa, a kind of faulty reply ( very con- 
cise ) 15. 

Aupamanyava 274 n 4. 

Aurasa, meaning of 103. 

Avadana, offering 49, 

Avakraya, delivery to another for hire 224. 
Maruddha, meaning of, 153 268, 268 n, 2. 

Avasathya, grhya fire 145. 

Avyapi, a kind of faulty reply ( not meeting 
all particulars ) 15. 

Baddhakrama, compact series of heirs 160 n • 
BaUuvrlhi compound 6 4, 

kinds of 146 n 4. 

Bailee, not liable if deposit lost through the 
act of God or the king 221, 

Bairagh, 167 

Bala, expedient for recovering a debt 209-210 
Bala, a person of sixteen years or less 44. 
Bnlamhhatta imn 1, 161 n 1, 217 n 1. 

BalamhhaW, commentary on the MitSksara 
108 « I." 

doctrine of, that the word brother in Yaj* 
about heirs includes sister, not followed by 
Bombay High Court, 158 n 2. 

Bdndhm, are bhinnagotra sapindan 
as heirs 163, 

enumeration of, only illustrative 164 nl* 
etymological meaning of, 166 n 1, 
ex parte paterna preferred to ex parte ma- 
tfn'fia 165 w. 

in order to take as heirs must have mutua- 
lity and must be related to the deceased 
directly through themselves or their father 
or mother 164 n 1. 

male, of same class preferred to female 

imn. 

, meaning of 163 n 3, 197, 197^ 3. 
of three kinds 164. 

preference based on spiritual efficacy when 
of same class even where Mit. applies 165 w. 
sapinda relationship in case of, extends 
up to only five degrees 164 « 1. 

Banishment, as punishment 40. 
as punishment for adultery by fraud 265. 
as punishment for embezzling property of 
gana 243. 

as punishment for a brahmana thief 259. 
as punishment for those who pronounce 
imprecations on king or divulge hia secrets 
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for playing with false dice 2T1, 
proper for brahmana ofiendec 261. 
of briShmana, for apostasy bow effected 236, 
for those who live by taking bribes and for 
assessors pronouncing unjust decisions 256 

Banner, festival of, in honour of Tndra 47 n 3 

Baudhayana, 190 

Baudhayana-dharma^&utra 115 n 5, 128 1, 

153 « 1, 187 n 3, 194 n 1, 196, 256, 26i w 2 

Baudhayana-grhyasutra 262 ^^^4, 

Bauddha^: 33, 

Benares, S'aiikara is presiding deity of v. 2. 

BhUgalekhya, deed of partition 23. 

BhUgamta-purUna 91. 

Bliaktadam, meaning of 238 n l.» 

Bhciruci, 103 oi 1. 

Bhasa, plaint 12. 

Bhaskaracarifa, 274. 

Bhatfoji, 124 n 1 

Bhamnatha, a mimamsaka 77. 

BhUvya, what is used in future or what is to 
be accomplished 112 n 1. 

Bhavya, what is to be made to exist 120, 121 
nl, 

Bhogolabha, 198 n 1. 

Bhogyddhi, 206, 206 n 1. 

Bhoja, called Dhares'vara, a great patron of 
literature 78 n 2. 

Bhrgu, 33, 210, 220, 236, 253, 261, • 

Bhruna, meaning of 262 n 4. 

Bhuia, an existing thing 112 n 1» 
meaning of 127 2. 

Blindness, if not congenital, did not exclude 
from inheritance even if incurable 192 ii. 

Borradaile, 6 m 2. 

Boundary, even one may settle if he be 
acceptable to both 247. 
marks of, are either visible or concealed 247 
n 2. 

means of indicating 247, 
one man should not undertake upon him- 
self to settle 247. 

settlement of, by a person held to be false, 
if he was visited with divine or royal dis- 
pleasure within three fortnights 248. 
special rules about characteristics of wit- 
ness as to 247. 

Boundary disputes, 247-251. 

Bow, equal to four cubits, 246n 1. 

Bows, kinds of 66. 
lengths of 66. 

Brahma, form of marriage, essence of, is in 
gift of bride to bride-^oom 84^i 2. 


is in vogue among ksatriyas 84. 
Brahmacdrin, heir to 167. 
of two sorts 167'^ 1. 

Brahmana, adverse possession none against 
a, learned in the Vedas 30. 
adulterer punished with banishment and 
branding but not liable to death 268. 
became s'udra after selling milk for three 
days 91« 1* 

could not be made the slave even of a 
brahmana 236. 

could do menial work for a learned brah'' 

rnana, but not impure work 236. 

could marry, according to Mann, girls of 

all four classes 97^i- 1. 

duty of, to give opinion as to causes, though 

not appointed by king as member of court 

4. 

estate of heirless, does not go to king, but 
to other brahmanas 153. 
estate of heirless, goes to king in modern 
times 153« 1. 

even coming to kill, cannot be killed in 
Kali age 262. 

following certain professions should be 
treated as s'udra when witness 39. 
if guilty of theft to be branded and banish- 
ed 259. 

if learned, is master of everything 229, 
27511 1. 

may take up arms in self-defence, for pro- 
tecting women, for removing hindrance to 
dharma 262n 1. 

not liable to be killed, even though he was 
an atatayin 261. 

not liable to be made a slave 236# 
offering oblation into fire for a fee on be- 
half of a s'udra, condemned 115. 
poison ordeal not to be administered to 44, 
proper punishment for, 261. 
sin of killing of, could not be expiated by 
any prayas'oitta 262n 1. 
unable to pay fine, is to be banished 40. 
wealth of heirless, went to other hra- 
hmanas 166 

wealth of heirless escheats to king in modern 
times 166n 3. when atatayin, whether 
could be killed 262-263. 

Brahmanas, of south marry maternal uncle’s 
daughter 7. 

of central India became hired labourers 
and ate cow’s flesh according to Br, 7^ 
of Kafttern India ate flsh 7> 




peculiar priTileges of QHn 2. 

Brahmayajfla, meaning of 146 ^ 1 2. 
every member of even an undivided family 
was to perform separately 
Branding, as punishment for brShmana 
guilty of theft 259, 

as punishment for playing with false dice 
271. 

for brahmana who becomes apostate from 
sannyasa 2B6. 

as punishment for sexual intercourse by 
fraud 265. 

for theffc not resorted to, if proper ‘prUya- 
^eittas undergone 259. 
of mark of dog’s foot for theft 269n 3. 
of marks 261w 2. 

Breach, of contract of service 235-239, 
Brliad-Y^nu, 155?z 3. 

Brhan-ManUj 130. 

Brha&pati, 3, 4, 5 &c. 

criticizes Manu 141« 4. 

Brhat-samhita, 47n 3. 

Bribe, promised, need not be given even 
though object accomplished 234. 

Brother, does not include sister for purposes 
of inheritance 158. 

does not include son of the same mother 
but of a different father 158w 1. ' 

full, succeeds after parents 157. 

Brother’s grandson, not included in brother’s 
son 159w 1. 

Brother’s son, takes along with the brother, 
according to decided cases, under the 
Mayukha 159n. 

Buhler, Prof. IIO 71 1. 

Burden of proof, in several kinds of reply 15- 
16. 

Burning, on a bed of grass, punishment for 
kidnapping women 258. 

Cakra-vrdclhiy compound interest, 19Sn 1. 
Caritra-handhaka, 205, 205w 2. 

Cattle, owner of straying, had to pay wages 
to the person who guarded them 228. 
CaUt^atha, cross road or thoroughfare, 249. 
Causes, of litigants, order in which to be 
heard 11. 

Champerty, punished 11, llTi 2. 

Charms, against enemies 201?i 4. 

Chattels, three kinds of, in relation to theft 
255. 

Civil and criminal matters, no olear-^ut dis- 
tinction between procedure in Bn 3. 

Civil Procedure Code, 9w 1, lln ly I2n 1, 


40w4, 274 m 5. 

Cloth, permissible reduction in weight of, 
when given for embroidering or drawing 
figures 224, 

Clothes, worn by deceased father should be 
given to him who partakes of the s'raddha 
to the father 140. 

Coaxing, as an expedient for recovcrir.g a 
debt, to be employed in what oases 210. 
Oolebrooke, translated nibandha as corrody 
78m 6. 

Compact series of heirs, ends with brother’s 
son 161, 

Concubine, entitled to maintenance from es- 
tate of paramour against heirs if connec- 
tion exclusive and continuous up to death, 
9971 1, 152n 2. 

has no right of maintenance against para- 
mour during his lifetime 15B?i, 
in order to get maintenance need not have 
resided in the same house with her para- 
mour’s wife, children &c. 1537?, 
Confiscation, as punishment for embezzling 
property of a ga7ta 243. 
as» punishment for murder 260. 
as punishment for rape 264. 
of property, as punishment for s'udr^ 
having sexual intercourse with a woman 
of a higher caste 267. 

of whole wealth, for kidnapping a married 
woman 258. 

what property not liable to 274. 

Conqueror, entitled only to tax on land and 
not to ownership of land 81. 

Contract, of service, breach of 235-289. 
Contract Act ( Indian ) 203 n 1, 222, 224 n 2, 
225, 230 n 1, 244 n 2. 

Conventions, established . by king, examples 
of 242 n 2, 

established by king or local usage should 
be observed by brahmanas, if not opposed 
to their dharma 242. 
examples of 242 n 2, 

of guilds and corporations to be maintained 
by king 242 

of horse-dealers, to impose a tithe on them- 
selves and their customers 242 n 2. 
Conversion, to Mahomedanism does not 
cause loss of right to inherit by virtue’ of 
act XXI of 1850, 192 m. 

Coparcener, who is fifth or seventh in descent, 
^ay get Ms share if he and his afnoe^ll 
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lived iu a foreign country 96. 

Coparcenary, limits of Hindu 95, 95 n 2. 
root idea of 78 n 3 . 

Corporal punishment, 
for stealing one hundred 'palas of gold, 
silver etc. 259. 

for stealing precious stones 259. 

for s udra wearing the peculiar marks o 

brahmanas ( such as sacred thread ) 271. 

for theft of com 258. 

not awarded to brahmanas 261. 

Corrodyi as translation of‘ nibandha * 25 

Counterclaim, by defendant 18. 

Court fee, in ancient Hindu Law 212 n 2. 

Cow, flesh of, eaten by brahmanas of Ma- 
dhyades'a 7. 

owner of, not to be fined if it stray s| during 
festivals or s'raddhas, 246. 

Creditor, if a brahmana or king, was entitled 
to precedence over other creditors 213, 
if several, recovered debts from debtor 
according to priority in time 213. 
not fined for trying to recover admitted 
debt by private expedients 211. 
procedure to be followed by, in lending 
money 197. 

putting under restraint a debtor who should 
not be restrained was liable to fine 212. 

Crow, popularly supposed to have only one 
organ of eyesight 87. 

Gi.i(i(iy a saihskara by tonsure of head, per* 
formed generally in third year 119 9 t 3. 

Custody, of documents 27. 

Da^a, 232, 236. 

Damdupat, rule of 201, 201 2, 
rule of, applies even to non-Hindu debtors 
under Deccan Agriculturists^ Relief Act, if 
they be agriculturists 201 w 2. 

Danalekhi/a^ deed of glib 

Banda, equal to four cubits 64. 

Bard a-drMdhat 147. 

Basa, ‘si slave 85, 

fifteen kinds of, according to Narada 85 w 1 

Basapatra, deedhf serfdom 23. 

Bast, a concubine 85 7i I, 
meaning of 98 w 1. 

BThtfiputra, according to earlier Calcutta cases 
meant only the son of a slave and not of a 
continuous concubine 99 m. 
according to latest case, means son of a con- 
tinuous concubine 99 
does not include illegitimate di^ughter 99 n 


Dattaka, 104-133. 
defined 104. 

Battaha, Kevala, has sapinda relationship for 
seven generations and five generations res- 
pectively in the adopti%^e father^s and adop- 
tive mother’s family 129. 

Dattaka, 103. 
of two kinds 120, 
only male can be 108. 

Battakacandrika, 111 7v 1, 116 n 4, 

Dattaho^na, may be performed after actual 
giving and taking 110 n 2. 
not absolutely necessary for valid adoption 
if gotra of boy to be adopted same as adop- 
ter’s 110 71 2. 

not necessary in adoption among s'udras 
115712 . 

BaUakamwiamsd 111 1 and 6, 116 n 2, 

130 71 3. 

Daughter, adoption of, invalid, 108, 108 77 2, 
adoption of, by naikins 108 7i 2. 
custom of appointing as son, now obsolete 
103 77 1. 

inherits 'after widow 156. 

means in succession * legitimate ^daugh ter * 

155 71 2. 

not debarred from inheriting by reason o| 

' unchastity 155 ii 2, 
of brahmani wife took strldhana of her 
step-mother of different caste even if latter 
had a daughter of her own 185. 
of wife of ksatriya caste took, according to 
some, strldhana of her step-mother of vai- 
s'ya caste even if . the latter had issue 
185n 2. 

unmarried, succeeds to strldhana in pre- 
ference to married, 184, 

Daughters, after marriage, have no legally 
enforceable right to maintenance from 
father’s estate 175 n 1, 
as heirs under DayabhiEga 155 7 i 3. 
among married ones, rich ones postponed 
to indigent ones 155. 

indigent, preferred over those well provid- 
ed 18477 3. 

no distinction in Mithila between rich 
and poor as heirs 15577 3. 

- of persons excluded from inheritance en- 
titled to maintenance till marriage 197. 
succeed as tenants-in-eommon 15577 2, 
take absolute estates in Bombay Presi- 

■ 4^cy, btit lipiited one? elsewhere 
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tinmarriedj preferred to married ones 
155 . 

Daughter’s children, succeed to stridhana 
in the absence of daughters 185. 

Daughter’s daughter, held preferable heir to 
strtdhana as against son’s son 184n 1. 
preferred to daughter’s son as heir to stri- 
dhana 184 71 1, 

Daughter’s son, as heir 156, 

Daya^ defined 85, 
two kinds of 86. 

IMyabhaga 19n 2 and 3, BOn 3, 14l7i 3, 180?2 
2, 186nl, 189w2, 190w 1, 196?i 1. 
difiers from Mitaksara 92n 3, S9ii 2. 
holds that reunion takes place only bet- 
ween those expressly stated by Brhaspati 
168n 1, 

specifies only two times.' for partition 88 «1. 
theory of, that there is no ownership by 
birth in ancestral estate 79, VM 2 and 3* 

Dllyabhagaf partition of heritage, defined 86 
does not include division of profits by 
traders 85. 

Dayatattva, 81w 2. 

Death, as punishment for adultery with a 
woman of a higher caste 265, 266. 
as punishment for gumtalpaga 268. 
as punishment for kidnapping a maiden 258 
as punishment for murder 260. 
as punishment for rape 264. 
by being devoured by dogs, as punishment 
for brahmana woman willingly having in- 
tercourse with s'udra 269. 
punishment of, for kidnapping a maiden 258. 
punishment of, for offence of being a cut* 
purse a third time 257. 
punishment of, for untouchable man hav- 
ing sexual intercourse with brahmana wo- 
man 269. 

Debt, contracted for family by uncle, brother 
or mother must be paid by all cosharers 
221 . 

due to any creditor other than a brahmana 
was to be paid to king, if creditor, died 
heirless 22ln 4, 

due to a brahmana creditor must be paid 
to other brahmanas if creditor die without 
heirs or relatives 221. 
due to lust, defined 217^1 1. 
due to wrath, defined 217^t 1. 
evil results of non-payment of 214, 
husband’s liability to pay wife’s 220, 
incurred for family even by a. slave, or 


pupil, had to be paid by head of family 220. 
liability of wife, mother ox father for hus- 
band’s or son’s 220, 

of father, if not immoral, binding on son 
and his share in ancetral property 216» X. 
payment of, by instalments 211, 
private expedients for recovery of, were 
allowed only if debt admitted by debtor 
210 . 

Debt, man owes to his ancestors 108, 108?i 1. 
owed to ancestors paid ofi by birth of a son 
108, 112?il. 

Debtor, claiming judicial investigation was 
not to be confined by creditor 212, 
complaining against creditor recovering ad- 
mitted debt by private expedients was to be 
fined 211. 

could be kept in restraint before an assemb- 
ly of people according to usage 210. 
if a poor brahmana, was not to. be made to 
liquidate debt by manual labour for cre- 
ditor 211. 

of higher caste was not to be made to work 
for a creditor of -a lower caste 211. 
should work for a creditor of his own or 
higher caste 211. 

when confined, was to be let out for meals 
or answering calls of nature 210. 

Debtor and creditor relation, none between 
members of joint family, 148. 

Debts, to be paid by him who takes estate 
of the deceased 218 n 1. 
contracted on same date to bo paid rateably 
213. 

enumeration of those who are responsible 
to pay 217 . 

father’s, when son not liable to pay 216-2,17 
incurred by father for trade newly started 
by himself, are binding on son’s interest 
according to Bombay decision, but P. C. 
holds otherwise 217 n 1. 
modes of recovering debts sanctioned by 
ancient sages 209. 

of parents to be paid by' sons and grandsons 
186 nl. 

of the deceased, to be paid by the man 

who took his widow 218 n 1 

owed to gods, manes and sages 195 « 1. 

part payment of, to be entered on back of 

document 213. 

payment of, on partition 184. 

propositions as to father’s or manager*^ 

debts 216 wl... 
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' recovery of, discussed by NSrada under 
seven heads 197 n % 

Deccan Agriculturists* Relief Act 201 n 2. 

Decisions, of Bombay High court, criticiised 
97 nl, 113 w, 121 n 2. 
of P. C, critioisiied 10*2 n 1, 118 « 1, lOl n 1, 
216 n 1. 

Deed of boundary, 23, 
of debt 23. 

■ of peace 23. 
of purification 23. 

Deed of conventions, 23. 
of 'gift 23. 
of partition 23. 
of purchase 23. 
of mortgage or pledge 23. 
of service 23. 

Defamation, vide under * abuse ’ 
mere truth of assertion no defence in charge 
of 253 71 1. 

Delay, in hearing witnesses and causes re- 
sults in great sin to king 38. 

Deposit, 222-225. 

care required of him who takes 222. 
must be delivered intact to the depositor 
222 . 

person who uses it for^his benefit was liable 
to pay interest and also fine 221, 

Devala, 70, 90 7i 3, 95, 97, 178, 181, 182, 
195. 

text of, is basis of Dayabhaga theory 70 n 3, 

Dhafes! vara^, held view that ownership arose 
on partition and not by birth 78. 
hold view that ownership was understood 
from s^astra alone lln 1. 

Dharvia, expedient for recovering debt 209. 
dowers and sandal paste to be red in 
worship of, in ordeals 59. 
means ista ( religious purposes ) and purta 
( charitable purposes ) 235u 1. 

©rdeal of ( image or picture of ) 73-75, 

Dharma-blirata, meaning of 167. . 

Bhamadhikarmia, hall of justice. 3. 

Dharmapraortti, a work .147, 1477^1. 

Dharmasdstra, king to listen to exposition 
of ,6. 

rule, in confiiet of, with arthas'astra 6, 
rule in conflict between two texts of 7. 

Dhata, balance, etymology of 59. 

DhmjaJirtai meaning of, 138. 
is impartible 138, 

Dike, may be constructed on another’s land 
in certain circumstances 260, 


Disturbance, of enjoyment of a house door 
or market, not allowed 248. 

Dhyatattvay a work of Raghunandana 43n 4, 
47n 3, 49, lin 3. 

Bvaiianirnaya, Sb work of S'ankara-bhatta 
llStt, 114. 

Document, when another and new one to be 
substituted for prior one 26. 
witnesses not allowed to prove orally a 
matter in case it is entered in 21, 

Documents, embodying transactions how ex- 
ecuted 26. 

evidencing debt to be returned to debtor 
when debt paid off 213. 
genuineness of, how established 26. 
in one's own hand, valid without attesting 
witnesses, 24. 

in another's hand, characteristic of 24. 
must be produced from proper custody 
2771 3. 

of three sorts, according to Brhaspati 22. 
of two kinds, according to Vasistha 22. 
of two kinds, according to Narada, viiJ. 
made in one’s own hand' and in anothet's 
hand 24. 

royal, four kinds of, according to Vasistha 26. 

royal, peculiarities of 25. 

the only means of proof, as to conventions 

of pUgas, guilds etc. 21. 

what are vitiated 27, 

Dumbness, if congenital and incurable, was 
a ground of exclusion from inheritance 
1927i2. 

DUtaka, a kind of witness 32. 
Dhymnii^ijdyana, 

adoptive and natural motlior both entitled 
to succeed together to l‘207i 1. 
form of, obsolete according to ilandiik 
12071 1 : 

form, not obsolete according to judicial de- 
cisions 12071 1. 

is the ordinary form of adoption among 

Hambudri brahmanas 120 k 1 . 

natural mother preferred as heir to bandhic 

of adoptive father 12071 1, 

means one given in adoption with condition 

that he is the son of both 120 

power of adopting in form of, not confined 

to brothers I 2 O 71 1. 

takes estate of both giver and taker, when 
there is no aurasa son to cither 124. 
takes only a fourth of the share, when 
there are aurasa sons to both giver and 
taker 124. 
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to offer rad dlia to both giver aud adopter 
■and their ancsestors 124. 
was to offer one pinda and intend it for 
both giver and taker 124« 1. 

Dyuta, explained, 2, 271nl. 

Earnest, when forfeited 206n 2. 

Edict, royal; see under ‘ grants ’ 
MlkacchaijasritUj undertaking joint and 
several liability 208. 
micasesa, meaning of 157w 1. 
may be of dissimilar or similar objects 
158 n 2. 

Eka-ftrtha, meaning of 167. ' 

Bkoddistay explained 124n. 

Emperor, cannot give away the whole earth 
even’ in sacrifice 82. 

Epigraphia Indica, 24% 3, 242w 2. 

Equity, of superior force to the bare letter of 
the law 7n 1. 

Evidence, latent defects of, must be pointed 
. ^ out at time of adducing by the opponent 36, 

■ not allowed to be adduced after proceeding 
almost finished 40* 

Evidence Act (Indian) 27% 1. 

Exception, has, according to some, the same 
province as the rule 170. 

Exclusion, from inheritance 191-197. 

; from inheritance, grounds of 192. 

Experts, to decide causes of merchants, 
craftsmen etc. 8. 

Father, cannot make a gift even of ancestral 
movables 80% 3* 

kept mistresses of, are not to be allotted at 
a partition 140. 
liability of, for son’s debt, 220. 
may dispose of his self-acquisition at his 
will 88. 

promise of, for a religious purpose must be 
carried out by sons 134* 
tecovering property of his grand-father lost 
to the family is entitled to hold it as self- 
; acquired 88. 

succeeds after the* mother, according to 
MitaksarS 156. . 

succeeds in default of daughter’s son and 
before mother, according to Mayukha 156. 
f- ; t^o shares for, according to Harada 91. 
Fellow-student, is heir 166, 

Festival, of banner in honour of Indra 47 
Fiction, of certain texts referring to another 
Yugsa 92# . , 

.Finder, of treasure^ rules as tp 229. , 

Fine, double Jpr astanltingajnaa of a higher 


caste 253. 

double for assaulting wives ol others of 
whatever caste 253. 

double where several strike down one’ man 
255. 

extent of highest, middling and lowest 
according to Manu and Yaj. 233 % 1. ' 
figures of, in smttis refer to panas 274^ 
for abuse of learned brahmaiaas, Vedas and 
king 252. 

for abusing a brahmana, when the abuser 
belongs to a lower class 252, ■ • 

for abusing a man of same caste 251. 
for a man publicly accusing parents or 
eiders of a sin ( even though accusation be 
true ) 252. 

for adultery of various grades 266. 
for allowing a thief to escape 272. 
for beating or injuring or killing beasts 265. 
for bi^hmana abusing a man of a lower 
class 252. 

for brahmana haviiig sexual intercourse 
with an untouchable woman 267. 
for breaking limbs or piercing organs of 
sense 254. 

for change of pleading 18. 
for charging the paramour of a woman in 
one’s family as a thief 273. 
for conversation between a man and woman 
when forbidden to talk 266, 
for creditor putting under restraint a debtor 
claiming judicial investigation 212. 
for debtor, who though well-oS does not 
return a debt 212, 

for defiling a lank, holy place or garden 250 
for destroying a boundary or encroaching 
on it 260. 

for disturbing another’s wall, drain* 
balcony, watercourse 248. 
for employing a man of a higher caste as a 
slave 287. 

for false witnesses and partial arbitrators 
267. 

for goldsmith when gold and silver given 
to him for heating becomes less than the 
standard allowed 224. 
for him who is defeated on review of judg- 
ment 274, 

for hired workman, not performing agreed 
. work, though not ill 240* 
for husband, son or relatives taking wo- 
man’s stridhana hj force ISl^ ' ‘ 
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iot inciter of an offence, double of that for 
perpetrator 264. ’ 

for injuring trees, belonging to another 255, 

. ; for judges and assessors wrongly deciding 
cases 274. 

. for labourer leaving off work before stipu- 
lated period 240^ 

limits of i lowest, middling and highest 36 

* 4, " 

for loss due to herdsman’s fault 245. 
for master disimssing servant before stipu- 
lated period 240. 

for merchants concealing blemishes in goods 
or selling old articles as new 256. 

•' for negligently killing a man or beast =272. 
for not coming as a witness after agreeing 
to come 39-40. 

for not cultivating a field taken on rent 
261, • 

• for not obeying’ summons as defendant lo. 
for obstructing a public road or committing 
? , nuisance thereon 249. 

forgone who denies or conceals a deposit 

'i./m-; 

for openly calling an outcast an outcast or 
a thief a th^ref^ even if true 252-53. , 

I : for, .person making a pledge of same thing 
to two persons 204. ■ , ' 

f . ^ ior pointing out defects .. of witnesses ■ after 
theyhaye deposed and not before 36. 

.. Jor pointing out faults in faultless witnesses 
84 . ; ’ . • . ■ 

^^ for purchaser who cannot produce the 
feeller or who cannot prove sale in market 
^ overt 227. . 

fqr sitting on the. king’s throne or vehicle 
■' 273. 

for selling a brahmana wom&»n, or enslaving 
' a womkn of a respectable family 237. 

for selling a faithful female slave who is 
' unwilling to leave 237. 

for selling false gold as real 272. 

' ' for selling unclean meat 272. ■ 
for sexual intercourse with the ntirse of 
f , one’s child or. wife of one’s attendant 237. 

■ for .stealing .corn. 268-259. 
for striking in such a way that Blood comes 
" pnt, ■- 

for striking one’s preceptor . 273. 
r ipr striking ^ith a stick 254. .r\ I 

for s'udra who rhakes his livelihood by 
passing himself ofE.as a brahmapa 2?3; 
fortaking^bribeso-,234..^,.'-,'.^ . / : 


; ; foiC tampering with royal lOdict 272 : 

for those who manufacture false,, jewels? 
coral or gold 257. 

for threatening to injure the limbs or organs 
of sense 252. 

for threatening to strike with the hand or 
a weapon 254, 

for throwing ashes, mud ox dust or an im- 
pure thing 253. 

for usurping a house, tank, garden or field 

by intimidation 250. 

for vicious man talking with another’s wife 
266. 

for washerman wearing articles given for 
. washing or selling them 224. 
to be paid by one who claimed an article 
as his when it was sold to another by a 
third person 226. 

to be paid by owner of straying cattle and 
r beasts 246, ' , 

for witnesses falsely settling boundary 248. 
half for assaulting one of lower class 254. 
half for an offender who admits offence 
of abuse and promises not to repeat it 253. 

. half, 'for ■ women 266, 
higher for cutting trees growing near tem- 
ples or boundaries. '255 n i. ^ 

higher .when one of . lower class abused 
. ; "another of higher, class 252. 

highest for cutting off ear, nose^ eye, tongue 
^ r.hand &c. . 253. 

if unjustly obtained by king, was to be 
!' bffexed to' yaruna ;and distributed among 
hrahmanas 276. 

increased^ abcordihg 'to the part of the body 
i: ' affected by the throwing of certain impure 
things 254. 

middling for injuring or wounding "the 
limbs or senses- 253. 

Fines, 'figures of, refer to panas when nothing 
else specified 10, 274, 

for stealing or destroying articles of various 
' . grades Of value 263-^264, ’ i 

for theft of animals 258. 

CPire; or Uvdsathya 146 » 2. ■ ^ 

• ' ordeal of 60 t — ^65. - « 

is 'to be kindled in Vedic sacrifices on gold 
and not on hare ground 232 - 

IPiresi win, are three 146 ^2* 

Fourth share, given to adopted son, if aura® 
born afterwards, meaning of 116 n 4* 
of an unmarried sister on partition, - mean* 
. : Ihgof . 102, 102 1^.103 
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aH-; fcra^asaotiansl and . .mak^s 
' them liable to b® anntilled by courts., 234* 
Free maxij when becomes slave, 236. . . 

Foil btbiher ■■ ' : > . -■/ .‘-'I 

if reunited with deceased takes .whole estate 
• 4a against a half-brother re-urdted. 171* . . 
though not re-united takes in preference to 
father j though m^united, according to Luck- 
now Hi#i Court 173 ; -j J 

' Aough hot re-uhited, takes along With half-' 
brother, if re-united 172. ; - / . ; 

Funeral tites* must be- performed by him who: 
-takes wealth as heir 167^ - 

GSlava, 262. 

Gamblers, -playing with- false dice fined 256. 

Gambling, 271-272. 

'•ailbwedhy Yaj. under restrictions 271tJ 3. 

condemned by Manu 27Li-3.. 

Gana,' assembly of brahmanas 243}i. 1* 

Qtinakat • accountant, qualifications of, as a 

$ahhya4i, 

Gsbhes^a, 48. ; , . 

Garbhaddsa, one born of a dasi, a concubine 

' 85, 85ft I, 238ft 1. f. ' 

' gift of, not possible in primary sense 85. ' 

Gargfa, 234. 7 ' ' 

Gautama, 98, 9^, 'ip3ft2, 127;* 188, 

- 140, 143, 156, 166, i67ft 1, >74, 184, 187w 
'8, 190, 198ft 1, 194ft 6, 198ft 1, 200, 201w 
2, 226ft 3, 228ft 1; 229n2 and 4, 233, 234w^l, 
246ft 3, .252ft 2. ■ 

Gayatra Saman, 74. » ^ 

Gender, of a word in a rule not to be insist- 
./ed upon generally 109ft 1. jr 
» to be insisted on, in certain cases 109ft X. 
Ghana, a complicated method of repeating 
the Veda 137ft 1. . • 

Gharpure, 'Mr., 40ft 3, 113ft, 114ft 1^ 117ft 1, 
128ft 1, 169ft 4. 

Ghatasphota, prescribed in the case of ohe 
guilty of high treason 193ft 1. * 

Gift, allowed only of what remains after 
providing for the food and clothing of one*s 

family 233. ^ 

for dharma without specifying an object 
held void for uncertainty- by modern deci- 
sions 235ft 1. ' .. 

idle, defined 217ft 1« 

' ill marriage :of bride to bridegroom is figura- 
tit^e 84ft ‘ ' 

of a man's everything forbidden 238. 
of objects declared to be unfit for gfving 


. away made the donor liable to.prayas'oitta 

232. / . . . ^ 

of son ( in §.doption.) is to 'be undemtood'^, 
in a figurative sense 84. ; 

oi.pTtti, forbidden 233. ^ 

of wife and children prohibited 82ft 2. 
promise of, to a -brahmana enforced by, 
courts in ancient India 233. 

" promised by a man, even when, afflicted 
. with „ disease, for a religious purpose was 
“enforoeabre' after his death 235. 
though promised, need not be delivered if 
•'■donee doerwhat is forbidden by s'astras' 
283. ■ 

under Hindu Law held to be invalid with-^^ 
out delivery of pos^ssion in earlier casesj 
“ but' hot so in later 235 ft 1. , / 

what are not proper slibjects of 281. 

Gifts, law of, considered under four heads 231> 
resumption of,' condemned 25 ft 1* 
seven varieties of valid, according to HSrada 
238. 

sixteen varieties of invalid 283. 
that are void and may be cancelled 234, ; 
Gdp?/Si/ivmeaningof .202 ft 2. . 

Qotra, ksatriyas had no special, but; their 

•- 111 ft 2- > . t 

may have one, two,, three or five pravarasi 

127ft 3.-' -■ 

of natural family to be considered in marri- 
age even after adoption 122 ft. 

Goiraja, meaning of - 159 ft 2. ^ . 

Goi/rajas, are either sapindas or samanodakas 

159 ft 2. . - ; 

not confined to males, , but include, widows 
of gotrajas in Bombay 160 ft. - 
succeed after brother’s son 169., 

Gotraja sapindas, who are 160ft. 
Govindacahdra, king of Kanoj,- 61 ft 1. 
Grammar, based on usages of the people 169. 
Grandmother, does not include step'gmn 
mother as heir, 161ft. 

inheriting maiden grand^daughter's^.strl- 
dhana takes an absolute estate 191 ft 1* 
not entitled to share when father and sons 
’ Come to a partition 94ft 2. 

-share of, on partition 94. 

■ succeeding' to Son’s son does not taka 
wealth as stridhana 161ft. _ 

Grandson, liable to. pay grandfather’s debt 
* ohly to. the extent - of the ^ .principal 21^.^ 

not liable to py grandfathef’:s. suretyship 

/ deb:t207 - V 
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‘ P 3 >‘S only principa!, if lie received no as- 
sets, according to Brhaspati 214n 4, 
Qtants, royal, how executed 25* 
when issued by officers 26. 
Great-grand-mother, Mayukha is Silent about 
163^1. 

<Sr 0 at-grandson, not liable to pay any debt of 
great-grandfather, if no ancestral estate 
received 207n 3. 

Great-grandson, need not pay debt of great- 
grandfather 214, 

Guardian ad litenii for minors, lunatics etc* 

11 . 

O^dha, a kind of witness 31. 

QUdhajdi a kind of secondary son 103. 
Gujarat, right of privacy, recognised in, 
in modern decisions 249% 1. 

Gwnu, accompaniment 108. 

Gurutalpaga, (guilty of the sin of violating 
SFwr%*sbed) who are 268* 

MalUyudhai Sin Z 

author of Mimarhsasarvasva 103% 1. 

Hufhaapuda, vermilion, 62%. 

Hand, cut off, as punishment for theft of 
gold etc. 259. 

Hand-writing, comparison of 26* 

Hanging, ; as punishment 257. 

KaradaUa^ commentator of Gautama 87. 

> 124% 1, 140% 3, 190% 2. 

Barinathat .author of Smrtisara, 115* 
BUnta, 9% 2, 16, 17, 29, 62, 80, 88, 89, 93. 
Barsa 24% 3. 

Heirless property escheats to king 166* 

125, 193% 1. 

Heretics, are* Bauddhas and Jainas 242%. 
Heritage, determination of 77. 

Betii, inference 27. 

High treason, one guilty of, how dealt with 
‘ by his kinsmen 193% 1* 

Hindu, having a son, can give him in adop- 
tion after becoming a Mahomedan 104% 1. 
Hindu Heirs’ Belief Act 214% 4, 218% 1# 
Hiranyakas'ipu 91% 2. 

Hiianyaksa 91% 2. 

House, built on , another’s land after paying 
rent, may be taken away by builder 241. 
Husband, deserting a good wife was compell- 
ed to give a third part of his estate to h,er 
‘ -or if poor, to maintain her 270. 

deserting. a good wife was to fee punished 
' 9 'fey. king ’270. 

has no dominion over wife's .^ridhana, 


except in famine,'" 'disease, In:; .'Imptl^oa®': 
ment and except for indispensable religi- 
ous duties 181. ' 

is not master of stridhana when the 
children of the woman are alive 87* 
to give starving .maintenance to fallen 'wife 

' ■ ;164*. 

when liable to pay wife’s debts 220. 

Husband and wife, duties of 270-71. 

Idols, daily worship of, is single for the 
family, when undivided 146. 

Illegitimate son, of any one of the three 
higher castes, not. entitled to a share even 
after his death 99. 

of a Hindu fromta Mahomedan mistress, 
not entitled to succeed 99%. 
of s'udra, can form coparcenery with 
legitimate son 98% 1* 

of s'udra from a married woman, whose ; 
husband was living and connived, not 
entitled to share 98% 1. 
of s'udra, does not succeed collaterally 
99%. , 

of s'udra, gets half of what a legitinaate son 
actually takes, according to Bombay deci- 
sions 99%. 

of s'udra, according to P, C. gets half of 
what he would have taken if legitimate 99% . 
of s'udra, only entitled to share, if connec- 
tion not incestuous* or adulterous 98-99% 1, 
of s' ttdra, rights of 98-99. 
of s' udta, shares equally with the widow 
of . his father, if no sOn, daughter or 
daughter’s son left 98% 1. 
takes half of la legitimate son when there is 
a legitimate son or daughter or daughter’s 
son 98% 1. 

Imitation pearls and jewels 266. 

Imitation jewels, selling of, punished 257. 

Impalement, for house-breaking at night and 
theft 257, 

for those who make others captive, or forcib- 
ly carry away horses or elephants or kill 
others 260. 

Impartible property, what is 135-141, 

Indian Antiquary 81% 4. 

Indrasthana^ meaning of 47% 3. 

Inheritance, grounds of exclusion from 
191ff. 

Insanity, need not be congenital, in order 
to operate as a bar to inheritance 192%, 

Instalments, to pay off a debt, when allowed 

-m* .... , 
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Interest, allo’^ed by law in certain oases, 
even when there was no stipniation 198fi. 
capitalisation of, was allowed by ancient 
Hindu Law Slln 1. 

depends on the usage of the country 

, , 201 . 

heavy, for boi rowers who travel through 
forest or by sea 198. 

■ Mnds of 198?i 

limit to maximum recoverable at one time 

201, 201W. 2. 

no unanimity among sages as to rate of 

201 ^ 2 . 

rate of, varied according to caste of bor- 
rower 198. 

'usual rate of, ^ th part of the prin- 
cipal every month when there is a pledge 
198. 

varied according to the thing lent 200. 
Interpretation, of ‘ one having dark hair and 
son should consecrate fires’ 123, 12Bn 1, 
of ‘ he measures half inside and half out- 
side the vedi’ 123n 3. 

Intoxication, as a ground for excusing an 
offence 264. 

Ista, sacrifices and other religious acts 141. 
Jaiminit 42ri 2, 68n l, 4, 81w 4, 85^^1, 
106n a, 109w l, 112nl, 114^1, 116n6, 
116nl, 128ti3, 147n, 160??., 162w 2, 232ti, 
262w 1. 

Janapada, a kind of document ; same as 
laukika22. 

JatM, a complicated method of repeating the 
Veda 137nl. 

Jayapatra, -a decree of a court 25. 
J-wiUtavahana, held view that ownership did 
not arise by birth but on partition IBn 3, 
70nl. 

dfiatii kinsmen 117?i 1. 

5oint concerns, 229. 

proportion of payment in certain 230. 

Jolly, Dr. 40w 3, 47?^ 247?i 4, 256?^ 3. 

Judgment, see under Jaypatra 
review of 274. 

Judicial administration, is based on usages, of 
people 160, 171. ^ 

Judicial proceeding, civil or criminaH8?i 3 4 
four stages or parts of 17. 

Jyotistoma, 105?i 3. 

Kainmtika-nyaya, a fortiori argument 262?? 

2 . , 

KdU^ actions prohibited in 91, 193?^ 1, 

' ■ p, ■ ' ■ - 


marriage by higher caste males of girls ol 
lower castes forbidden in Win 1. 
secondary sons except dattaka prohibited 
in 104. 

Kali age, killing even an Statayin brahmana 
forbidden in 263. 

MMikd, kind of interest 198?t 1. 

Kaliknpurana, 42, 44, 61, 68, 119. 
passage of, on adoption, held of doubtful 
authority 119?i 2. 

states four propositions about adoption 
imt 8 . 

Kalpataru mn 1, 61, 125, 140. 

KmialUkara, author of Nirnayasindhu ^In 
2, UGn 1, 161n 2. 

Kdmastuti, prayer to Kama 133. 

KUmya, acts 80?i 2, 

Kdndanusamaya, 6Qn 1. 

Kanina^ a kind of secondary son 103. 

Kanyagata, 139, 139?^ 1. 

Karana, court, 6. 

Kdrana, a kind of reply ( special plea ) 14. 

itania, a kind of interest 198, 

Karkasa, meaning of 150 3. 

Karsnajini, 125. 

Kas'l, S'aiikarabhatta was teacher in l,v2. 

Kafkaka’-samhita^ 110, 261 n 4. 

Kdtyayana, 3, 4, 5 &c. 

Katydyana-srautasutra 65 m 1, 90 Mg. 

Kaufilycti 6 m 2, 26 m 1, 187 m 3, 202 m 4. 

Kautumbika, general family servant 236. 

Kdyika, kind of interest 198 n 1, 

Kevaladattaka, one given in adoption with- 
out any condition 120. 
established by reasoning though not ex- 
pressly named 127. 

should perform obsequies and s'raddhaof 
adopter alone 120. 

Khancladeva, commented on Jaimini 85 m 1, 
holds that a garbhadasa may be subject 
of gift 85 n 1. 

Khaptispaj sky flower, a symbol of gift what 
is absolutely non-existentl v 4 m. 

Kidnapping, of a male, punishment for 268. 
of women how punished 258. 

King, abuse of, fined 252. 
as ultimate heir to heirless wealth, except 
in case of brahmanas in ancient times, 

166. * 

could dispose of lost article found by his 
officers or article left by a person unknown 
after three years 228. 
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debt 'due lo, had precedence ‘over other 
debts, except those to brahmanas ' 213. 

^ duty of, to bring learned brahmanas in his 
kingdom and to provide livelihood for 
them 242. 

entitled to receive a sixth, tenth or twelfth 
part for articles lost and* kept by his officers 
228. / 

' final arbiter of boundary if other means 
fail 248. 

= function of, when judge appointed to decide 
causes 5. 

lord of everything 22. 

" means anyone of whatever caste who has 
authority to protect subjects B. 
not to take property of heirless hrotriya 
153. 

recovered fine equal to the 'debt established 
against a debtor in a suit when the debtor 
denied the debt 212 ii 2. 
recovered five percent and ten percent from 
debtor and creditor respectively when debt 
was admitted and yet a suit had to bo filed 
212 . 

should look into causes of litigants 3. 
takes heirless property after providing for 
sraddhas and concubines of deceased 152. 
to decide by his own lights when no 
means of proof available 22, 
to decide with the aid of* experts causes of 
merchants, craftsmen, agriculturists, actors 
&o. 8. 

■ to enforce conventions of guilds and cor- 
porations 242. 

to restore stolen property 229. 
was to appoint judge when he could not 
himself look into causes 5. 
iTosa, ordeal of 70 — 71^ 
ordeal of, ‘determines a matter after some 
time 43. 

ordeal, not to be administered to drunkards, 

gamblers, &c. 45, 

ordeal, to be employed when 41. 

Kramat a means of interpretation 162 n 2, 
of six kinds 162 n 2. 

Krama, a method of reciting the Veda 137nl. 
Kratvartha., concerned with the religious act 
itself 105, 105 n 2. 

Krayalekhydi deed of purchase, 23. 

KrUa, a kind of secondary son 103. * 

Kriya, means or burden of proof 15 n 6. 
KriyavaM, a debtor claiming judicial investi- 
gation 212, 


Kroiai equal to 2000' dandas 64, 
Krsna-Dvaipayamt 229* * - 

Krsnald, also called raktika 2i0n i, ' ^ 
JTrf a { interest ), stipulated 198wl. 
KrtrUmlfM. ‘ 

sou, recognised in Mithiladn modern times 
also 103« 2. 

Ksatriya, cannot accept a gift 83. ■ 

had no special gotra ol their own, but 
took preceptor’s 111m 2i - 
Ksayadhi, 206m 2. 

Ksetraja, a kind of secondary son 103, 104 
forbidden in kali age 196m 5. 

' got a share even when father excluded 
from it, according to Vij. 196. ■ 

Kudamt measure of corn, equal to 12 yra- 
259m 1. 

Kulay meaning of 243, 
kindred of parties as, a court 5 m 1, 6, 
Ettimka, 106 m 1, 107, 123, 141m 1, 143m'1,.^ 
161m 1, 186m 1, 203m 2, 222m 2, 248m 3, 
269m 2. 

Kumarila, 12m 3, 84m 3, 85m 1, 128^ 1, 

129m. 

Kuvibhaf measure of corn, equal to twenty 
prasthas 269, 259m 1. 

Kuntl, sister of Vasudeva and adopted by 
Kuntibhoja 128m 1. 

Kupyamt meaning of 151. 

Kuslda^ usury, derivation of 197. 

Lahha, meaning of, 181m 3. - 
Laghu-HarUa^ 150. 

Lagncka, surety, 197. 

LaksanUf a function of words 83m 3. . 
is only a fault of word { if at all ) and is to 
be preferred to vdhyahheda, which is a 
fault of sentence 123m 3. 

Laksfmdharai author of Kalpataru 61 m 1. 
Laksya, figurative ( sense ) 121m 1. 
hfameness, if not congenital, was no bar to 
inheritance 192 m. 

Land^ owner of, to pay price of thing stolen, 
if footmarks of thief have not gone out of 
268. 

iiand Bevenue Code (Bombay ) 213m 2, 247m 
2 , • ", 
^atas, people of southern Gujerat 129m. 
applied the word sister even to a distant 
female cousin 129m. 

LatigahBif 140. ^ 

JjaukikUt a kind of document 22. 
seven kinds of, according to Byhaspati 23 










Lehhakat scribe, qualifications of, as a sa6%a 

.. A'- , . . ' ■' ' ' 

Lekhiia^ a kind of witness 31. 

Leprosy, as ground of exclusion from in- 
heritancG 192^i 2. 

hiWiita^ a witness whose name is placed on 
a document by the party himself 31* 
Lilavati, 61n % 27 in. 

Limitation, 96. 

Line, threw views about meaning of, in in- 
;heritance 163n 1. 

Lingayats, dvyamusyayapa dattaka, prevalent 
.among 120w 1, 

Lihgi, one wearing a forbidden mark 196, 
196wl. 

Litigants, order of recording cases of ,11. 

representation of, by others 11, 

Lokapalas, guardians of the worlds iB, . 
Lost article, could be recovered within one 
year, if found by king’s officers 228. 
Madana, ( same as Madana-ratna ) 51, 55, 
60, 61, 62, 80, 86, 92, 104, 138, 149, 
154, 167, 169, 170, 173, 174, 175, 178, 

■ 184, 196, 197, 246, 249, 264. 
Madanaparijata, li2n 2, IBln 1. 
Madanaratna, 2, llw-B, 32,86, 89,91,137. 
.99, 246n .2, 269^1. ‘ 

Madhavaj author of Paras' aramadhaviy a 51 
115, IWni, 151, 269m 1. 
defends marriage with maternal uncle’s 
daughter 1^8m i, 

Madhuban Inscription 24m 3. 

Madhuparka, offering qf honey and curds^ 
made to an acarya or honoured guest 132m 5. 
Madhyadesa, country between Himalaya and 
, Vindhya 7. 

Mahabharataf 50, 128m 1, 179m 8. 
,Mahdbha§ya, 245m 4, 

Mahalaya,, 3; s' x&6,dh.a,li7n 2. 

Mahapataka, man guilty of, to be treated 
^ as dead by kinsmen 154 m 3. 

Mahapatakas, 251m 4. 

Maiden, gifts on betrothal of, how disposed of 
> if dying before marriage 190. 

! succession to stridhana*of 191, 191 m 1. 

. Haintenauoe, stridhana of . a woman to be 
taken into account in awarding. 94m 1. 
Maitravaruna, an assistant, of the Hotr priest, 
who loudly repeats the praiSas 112m 1. : 
Man, who violated the duties of sannya§a 
became slave of the. king 236m. 3. 

Manager, debt of, binding on members of 


,, family when borrowed for family firm 
even without legal necessity 8n 2. 

Mandala, a country 81 m 4. 

Mmiava-grhya 110m 1. 

Mandlik, 169, 233m 2. 

Mandlik, critici25ed 1 v. 3m, 6m 2, Bm 2, 15m 6. 
28m 1, 31m4, 35m 1, 36m 2, 40m 3, 78m 5, 
81m 4, 88n 4, 90 m 1, 91m 1, 100m 2, 101m 1, 
llOMl, 117m 1, 128m 1, 143m 1, 195, 219m 2, 
250m 1, 252m 1. 

Mandalika, a chief whose revenue is over Z 
lakhs and below ten 84 m 4. 

Mantra, addressed to Vanaspati 51. 

addressed to Soma. 51m 1. 

MantraSi for prana-pratistha 74 m 1. 

Manu, 2, 3, 7m 2 etc- 
held in high veneration by Brhaspati 141m 
4. 

criticized by Brhaspati 141 n 4. 

Marching, on ass through the street, proper 
punishment for brahmana offender 261. 
on ass as punishment for a brahmana wo- 
man guilty of adultery with k^triya or 
vais'ya 269. 

on an ass in the streets, as punishment for 
rape 264. 

Marici, 227. 

Marriage, approved forms of 187m 3. 
asura form of, consists in paying bride- 
price to the father of the bride 189m 1. 
eight forms of 187m 3. 

four approved forms of, for brahmanas 188« 
forbidden with a girl whose father has the 
same goWa or pravara 127m 3. 
gandharva form of, also approved for 
ksatriyas 188. 

is gift of the bride to bride-groom who ac- 
cepts it 83 m 1, 84m 2, 189m 1. 
of a brahmana with his sister’s daughter is 
void on the ground of sapinda relation, ex- 
, oept for special custom 127 m 1. 

of brahmana with a s'udra woman held 
valid in modern times 97m 1. 
of unmarried coparceners need not be pro- 
vided for at partition, according to P. C. 
102m 1. 

only forms of, recognised in modern times, 
are brahma and asura 189 m 1. 

. presumption as to form is that it is in 
form 84m 2. 

presumption of brahma form, applies even 
to such Mahomedans to whom Hindu Law 
of succession ^applies 189m 1* 
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with -one’s maternal uncle’s daughter, con- 
flict of views about 128?t 1, 

Maruts, 48. 

Masa, equal to live krsnalas 240w 2. 
of gold, was equal to live krsnalas 72n 2. 

-of silver, equal to two krsnalas'240?i 2. 
Master, liable for servant’s act done for his 
benefit 241. 

liable to fine for not paying wages to his 
servant for work done 241. 

Master and herdsman 245-— 247, 

Maternal aunt’s son 165 
Maternal uncle, is a bandhu 164 n 1, • 

succeeds in preference to his son 164 ii 1. 
Maternal uncle’s daughter, eligible for 
marriage among southern brahmanas 7. 
Maternal uncle’s son as bandhu 165 n, 
Matrka, fundamentals, Zn% 

Matrs, seven 48, 132. 

Maula, meaning of, ( when applied to wit- 
nesses ) 32. 

Maxim, see under Purva-mimariisa and Jai- 
mini. 

about the setting apart of grains in view 
of-dars'a isti 175. 

of apprehension of a thing not arising un- 
less its attributes are first apprehended 78* 
of bhuta ( already existing things ) being 
mentioned for stating something bhavya 
( future ) 121 n 2, 
of cattle and the bull 3 w 1. 
of cleansing the cup 42 n 2, 109 n 1. 
of crow’s eye 87 n 3. 

of ‘ fire should not he kindled in the middle 
regions nor in heavens ’ 232 n, 
of hetuvan-nigadadhikarana 79 n 4, 
of ' he plants the post half inside and half 
outside the altar ’ 168. 
of, lamp on the threshold 172. 
of mimamsa that the attribute of a sub- 
ject in a mdlii is not to be taken liter'ally, 
but only illustratively 144 n 3. 
of nisada-sthayati 116 n 1. 

■of stafl,and cakes 143, 143 % 1. 
singular includes plural 42 n 2, 
that a general proposition is modified or re- 
stricted by a particular one 263 w 1. 
that in one. vidhi text the same word can- 
not be used in two senses 83 n 3, 84, 158 wl. 
that those that come un-invited should, be 
seated at the end 160 n, 161. 

, that the first consecutive items are to be 
taken in a series in the absence of special 


u'easons 147 ■ - - ' - “ 

that all I smrti|texts bearing on a topic are 
to be read together and supplement each 
other 170 4. 

that in a single vdkya there is to be a single 
vidhi ( and not two ) 90 1. 
that texts stating ai reason for a rule are 
recommendatory 116 w I.- 

Mayne, 186 w 2, 235 wl. 

Mayiikha, is of paramount authority in Bom- 
bay Island, Gujerat and North Konkan 
162 ^ 2 . 

MedhatUhif author of bhasya on Manu, 30 nl, 
103 nl, 107 « 2, 123, 140 9il, 196 

Merchants, appointed as sabhyas { members 
of court ) 5. 

Metals, extent of loss in weight of, when 
heated in fire 224. 

Mimamsa, vide under Jaimini; 144 n 3, 158nl 

Mimamsakas, 1, ^^3, 
regard anupalahdhi as sixth means of 
proof 2872 - 2 * 

Minor, adverse possession none against 30. 
not a competent witness 33. 

Misjoinder, of causes of action 15, 
when improper 16. 

Mitdksardf 7 n 1, 18 w 2, 19 w’l, 20 1 &c. 
accepted by Mayiikha expressly 119. 
and Mayiikha, diflering views of 100 n 3, 
105, 107, 108, 156, 157 wl, 168,171^2, 
182 n 3, 185, 185 7i 2. 

Mithydf a kind of reply ( viz. of denial ) 14. 

of four kinds 14. 

Mleochas, disputes among, to he decided by 
ordeals well-known among them 45. 

Mortgage, by- father, if for antecedent debt, 
binding on son 216 ii 1. 

Mother,* adoptive, succeeds in preference to 
adoptive father where Mitaksara is of para- 
mount authority 157 w 2. 
can succeed, even if she remarries provided 
son dies after remarriage 157 ^ 1. 
does not include step-mother 157 n 1. 
entitled to a share , whether partition took 
place during or after father’s lifetime 93 nl, 
gets a share, only if actual division takes 
place 93 n 4* 

liability if, for son’s debt 220., 

not barred by unchastity from succeeding 

to son 157 1 ^ 1 , 

share of, on partition, is not her strldhana 
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the reasons of the Mitaksara for preferring 
to father 157 1, 

Mula, seller of an article that is claimed by 
another as his 226 n 5, 

Miirali, held to succeed after all married and 
unmarried daughters, as she was not a 
kanya 183 

Murderer, disqualified from inheriting to per- 
son murdered by him 1917^3, 

Murderers, punished with death and confisca- 
tion of property 260. 

Naigama^ trader not opposed to Veda 242, 
242 n. 

Naikms, adoption of girl by, not recognised 
by Bombay High Court 108 2,- 

adoption of girl by, held valid by custom 
in Madras 108 n 2. 

property loft by, descends to daughter in 
preference to her son 183 n» 

Naimittika, prescribed on certain occasions 
106 n 2. 
rites, 80 n 2. 

Naisthika ( perpetual student ) 167 n 1, 193. 
heir to, 167. 

Naivedya, 49 w 2. 

Nmida Pandita^ 118 n 1. 

recognises brother having same mother but 
different father as an heir 158 n 1. 

Ndradaf 4, 6, 8, 9 &c. 

Narayana, author of Dharmapravrtti, 147?zl. 

Nastika, meaning of 226 7^ 3. 

JSFauick-girlSi are open thieves, 256. 

Nayaviveka, a work of Bhavanatha *17. 

negative particle, meaning of 232 7i 1. 

Nibandha, meaning of, 25, 78 n 6, 142. 

Nidhif treasure found buried in the earth 
229 n 1. 

Kighantu 85, 184. 

Nigudhartha, a kind of faulty reply ( of mys- 
terious import ) 15. 

Nih^epa, defined 222. 

distinguished from npa^iidhi 222, 222 n 1. 

Nilakantha, criticized 38, 9l7z2, 957;3, 127, 
143n2, 146713, 1577il, 15o7zl, 161w2, 185nl, 
1937^1, 2187x2. 

Nirmadha, disclosiug no injury ( plaint ) 13. 

Nirartha, meaningless ( plaint ) 13, 

Nirindriya^ explained 192 n 2, 193. 

Nirnayasindhti, 130 n 3. 

Nirnikta completely heard though not deci- 
ded 40 n 3. 

Nirukta, no 71 1, .274 7x 4. 

A’‘xVvapa, meaning of ,175 7x2. 

E. 


Nirvista, what is acquired by agriculture 
trade and service 82, 

Misada, who is 115, 115 « 1. 

entitled to perform Raudra sacrifice 115. 
Ni^kasml, meaning of 269. 

Nifiedha, prohibition 231 oi 3, 2G3 7x 2. 
Msprayojana, giving no cause of action 13, 
NHimayukha, composed by Nilakantha before 
the Vyavaharamayukha 1 z’ 1. 
MUimayukka^ 262 n 5. 

Nityaf 80 yx 2, 

kind of rites 106 7i 3. 

Niyama, restrictive injunction 105, 105 7i 5, 
1067x2, 1X2 7x1. 

better to construe a passage as niymna 
rather than as a parisarikhya 112 ?x 1 . 
TTx^/of^n, practice of 103 7x2. 

Non-delivery of sold chattel 244-245. 
Non-payment of wages 239-241. 

Nyasa, often used as synonymous with 
niksepa 22l7x 1. 

Nydya, rule of interpretation 77x 1. 
Nydyasudha^ commentary of SomesS'ara on 
Tantravartika 1287x 1. 

Oath, form of, in case of witnesses of brah- 
mana and other castes 39. 
is divine proof which determines a cause 
after a time 43. 

man taking, to be declared pure if no for- 
midable calamity due to God or king falls 
on him within fourteen days 75. 

Oaths. 75-76. 

objects by which taken 43, 75, 
when preferred as means of proof 21. 

Oaths Act ( Indian ) 757x 2. 

Obstructions, in public roads forbidden 249. 
Offence, none if one beaten beats in return 
or one abused returns it 253. 

Offender, to pay something to the person 
struck and also to pay for medical -charges 
, 255. 

Ordeal, of balance 50*60. , 

Ordeal, of balance, rites of 55. 
of fire, rites of 64-65. 
of heated mass of gold 72-73. 
of kos'a for finding out whether joint estate 
has been concealed by some member 135. 
of poison 69-70. 

of poison or of water not proper for women 
44. 

of water 66-69. 

to be undergone as a general rule by defen- 
dant or accused 43. 
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when again to be undergone 54, 
without fine, when prescribed 42-43. 
Ordeals 41-76. 

.all', except kos' a may be administered to 
brahmanas44. 

all may be administered to ksatriyas, 
vais'yas and s'udras 44. 
determines matter that cannot bo decided 
by human proof 41. 

dharma is principal deity to be invoked in 
48n 2. 

first five out of nine to be employed in 
valuable matters 41. 

of two kinds, according as they determine 

at once or after some time 41, 

of nine kinds 41. 

persons fit to undergo 44. 

persons undergoing should fast the previous 

day 50. 

procedure common to all 48-49. 
proper place for undergoing various 47. 
proper times for several 46. 
should be administered by judge in pre^ 
senceof king and brahmanas 50. 
when may be employed 42. 
when to be preferred as means of proof 21, 
when allowable 21. 
when optionally allowed 22. 
when undergone through a substitute 45- 
■: 46,: ' 

which out of nine, appropriate for whom 
44, 45. 

with fine on defeat, 42. 

Oranaments, ownership in, when given for 
wearing to a woman llOn 1, 
worn by a woman during her husband’s 
life-time should not be divided by kins- 
men, acc. to Mann 181. 

Outcasts and their sons not entitled to main- 
tenance 195. 

Owner, of article lost and found by king’s 
officers could recover it from the king, if he 
claimed it within one year 228. 
of article lost and found by king could re- 
cover it within three years, if a brahmana 
228. 

of land, entitled to material of house built 
thereon without paying rent and without 
an agreement 241. 

Ownership, causes of, understood from 
worldly usage and not from s'astra 77. 
discussion of, useful in determination of 
day a 77. 


in villages and fields belongs to -the holders 
of land and not to the king 82. 
is a capacity arising from purchase, accep- 
tance of gift &c. ,77. 

none over one’s wife according to Niiakantha 
82 n, 83, 84 % 2. 

exists in one’s wife and children according 
. to Mitaksara 82 u 2. 
of son in ancestral propert}^ by birth 78.. 
of trees growing on boundary 260. 
two views as to 7,8 n 3. 
Padarthanusamaya, 58 w 1. 

Pakhandin^ meaning of 242. 
Pak^aikadesavynpi, a kind of faulty reply 
( meeting only a part of the plaint ) 15. 
Pala, equal to 320 gunjas 61 n % 274 n 2. 
PaZ?^, giving of, does not constitute asuraform 
189 nl. 

Pana, is equal to one karsa , of copper in 
weight 274. 

equal to 80 Kakinls in value 274 n8. 
Pancagavyaj a holy liquid prepared with five 
products of the cow 18 nl 
Po.nmi, 36 n 8, 101 n 2, 109, 119 n3, 157 nl, 
158. 245 n 4. 

Parasara, 115. 

Parmarmiddhaviya^ 12 nl, 14 n4,lhnl, 22 nl, 
.38, 47 n 4, 143^ 2, 169, 180 w 2, 190, 

. 213n, 245 n 4. 

Parents, have power to give, sell or abandon 
a son according to Vasistha IIG. 
Par'i6Aa.'5iifca, technical, a kind ofstrldhana, 
meaning of . -176 n 2, 

Parihara, meaning of 246. 

PTirijdta, 92, 92 n 1, 146. 

Partnaha, meaning of 246. 

Parisankhya, permissive rule 106 71 2, 112 n 
• liable to three faults 106 n 2. 

Parivedana, marriage of younger brother or 
sister before elder 194 n 1. 
was a grave sin 194 n 1. 

ParthasTirathi 68 1, 84. 

Parties, to furnish surety 19, 

unable to furnish surety were to be kept in 
jail 20. 

Partition, according to mothers 96. 
after deduction for eldest son, not practised 
in the present age 91. 
among sons from wives of different castes 
96 — 97. 

can be effected by father among his minor 
sons se 89 7i 1 . 
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cU*ci3mstai3ces- decisive' in proving a pre- 
xdous 144. 

clearly defines the prior undefined owner- 
ship o£ several members 81. 
double share of acquirer on, even when 
wealth acquired with detriment to paternal 
estate 137. 

fresh, when ordered 149. 
fresh, when concealed wealth found 143. 
four times for, according to Mitaksara 
88 nl. 

illegitimate son of s'udra, entitled to a hl.lf 
share on 99. 

made by father, cannot be set aside if proper 
92. 

marriage expenses of unmarried copar- 
ceners need not be provided for on, accor- 
ding to P. C. 102 n 1. 

may be claimed even by fifth or seventh 
from common ancestor 96. 
may take place at the choice of the father 
88 . 

may take place when the mother is alive 
87. 

of coparceners possible even in the absence 
of wealth by a mere declaration of intention 
86 . 

no division ordinarily of wells and rights 
to water at 140. 

payment of' debts of father, of family and 
of manager on 134. 

permitted even when both parents are 
living 87. 

per stirpes, 95, 95 n 1. 

share according to fathers on 94 — 95. 

proofs indicative of 148. 

property incapable by its very nature of, 

139-140. 

property not liable to 135 -141. 
provision to be made for samskaras of 
younger brothers and unmarried sisters on 
101 . 

rights of son born after 99 - 100. 

share of acquirer on, in ancestral land if 

acquired after being lost to family 136. 

share of mother on 93. 

share of step-mother on 93 nl. 

share of paternal grandmother 94. 

takes place even against the father’s, desire 

as regards ancestral estate 88. 

time of 86. 

times for, different aceordingtothe Mita- 
ksara and the Dayabhaga 88. 


■ two’times for, according to .Daybhaga 8'8 iil. 
when reopened 143 n 2 and 3. 
wife entitled to a share on, when husband 
and son separated 92. 

Partition Act 14 In 2, 

Partner, act of one, binds all partners 280. 
acting negligently or without authority 
was to make good the loss 230. 

Partnership, 229-231. 

Party, a losing 20. 
chraeteristics of a false 20. 

Parvana sraddha, explained 124;^. 
offerings to three paternai ancestors of the 
mother in 124?i. 

Paryuddsa, exception or proviso 232, 2323^ 1. 

Pasturage, how much ground set apart as 
246. 

Pas'upatas, 2423^. 

Paternal grandmother, first among gotraja 
heirs 161. 

Patita, outcast 

issue of, becomes patita except female 
child, according to Vasistha 19231. 
rights of, to property safeguarded by Act 
XXI of 1850 19131 3. 

Patra, vehicle or document, 133, 139^ 2, 

Paunarbhava, 103. 

Peheva Inscription, 24232r 2. 

Penance, for deposing falsely to save one 
from death 41. 

Per stirpes, rule of, applies to succession of 
daughters* issue to strldhana 185, 18533, 3. 
rule of partition how applied 9571 1. 
is a special rule and does not apply to in- 
heritance among remote heirs 95?z. 1. 

Persons, excluded from inheritance are en- 
titled to maintenance 193, 195. 
who have entered into another order ( than 
householder’s ) not entitled to maintenance 
195. 

Pindaskldhi, a medical work 90. 

Pito>, means also one who initiates into Vedic 
study by iipanaifana 13033- 5. 

Piiamaha, 10, 41, 44, 45, 46, 47, 48, 49, 50, 
61, 62, 53, 54, 60, 61, 62, 63, 66, 67, 68, 70, 
71, 72, 73. 

Pitrbandhus, preferred to matrbandhus 164. 

Plaint, amendment of 13. 

. contents of, in general 12. 

„ „ in suits about immoveable 

property 12. 

characteristics of a good, 12. 
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to be.; first written down on a board witii 
cbalk by judge 12. 

, change of averments in 18. 
containing many causes of action, not 
faulty 13. 

faulty, characteristics of 13. 

to be written down on a leaf or paper after 

amendment 12. 

rejection of, 13. 

Plaintiff, could put under restraint the de- 
fendant, when 8. 

Pleading, change of 18. 
result of change of, in civil and criminal 
disputes 18. 

Pledge, 202-206, 

forfeited if amount due has become double 
of principal lent or if time fixed has passed 
204. 

if destroyed through fault of creditor, he 
has to pay the price thereof 203. 
if damaged by creditor using it caused loss 
of interest 202. 

if lost or damaged except by the act of God 
or the king, must be restored by pledgee 
203, 

of the Qopya kind, if enjoyed by the creditor, 
caused loss of interest 202. 
prior, prevails over subsequent transaction 
of pledge, mortgage or sale if possession 
taken 203?2r 3. 

when creditor could sell 205. 
satyankar a, 205, 205w 2. 

Pledges, out of two, first in time prevails 204. 
Ploughshare, ordeal of 73. 

Poison, quantity of, administered in ordeal 69 
stages of the workings of 70. 

Possession, 27-30. 
adverse, none against whom 30. 
becomes valid evidence, when accompani- 
ed by a clear title 27. 
different periods of adverse, laid down by 
different sages and writers 30^^ 1, 
for three generations, conferred ownership 
when it is uncertain whether it originated 
without title 29J^ 1. 

in order to be valid must possess five attri- 
butes 28. 

mere, without any title, cannot establish 
claim during human memory 28. 
necessary for validity of a transaction 
against subsequent dealings 203?i 3. 
not absolutely necessary to constitute a 
valid gift under Hindu Law 235w 1. 


the sole means of’proof about use of doors, 
water courses 21. 

was the determining factor in a dispute 
between two pawnees 204, 204?t 1. 
when valid proof of ownership of land 28. 
Frahhakara, a Mimaiiisaka 1 v. 3 n. 
Fracaray way of access to house &o. and 
also pasture 141. 

Fradvivaka, judge, defined 4. 

P?*ai?a, directory formula 11231 1, 

FQ'ajUpatif 24, 150, 173, 221. 
Ffajnapanapatra^ writing of request by king 
26. 


Frakirnaka, miscellaneous matters 212n 2. 
Frdna, time required for repeating ten long 
letters 54. 

Franava^ sacred syllable cm 49. 

Frdpti, meaning of 27. 

Frdiinydya, a kind of reply ( former judg- 
ment) 14-15. 
how proved 16. 

Frasdda-Ukhito, writing of favour 25. 


Prasthay measure of corn, equal to four 
kudavas 259?i 1. 

Fratiloma^ marriages 91 7i 1. 
ofispring of unions of males of lower castes 
with women of higher castes 47, 98. 


FratUoma union, son of, not entitled to in- 
herit 194, 1943^ 4. 

Fratinydm, explained 224. 

FratiQirsa^ a substitute 238. 

Frati^ravay document of release from debt 
213, 2Unl, 

Frativddtf a substitute or agent 11. 


Frattyasatti ' ( nearness ), four meanings of 
163wl. 

Fratyavaskmidana, a kind of reply ( special 
plea ), same as Karana 14. 


Fravara, meaning of, 127n 3. 

Fravarasy of ksatriyas lll3^ 2. 
Pravarddhydya 127. 

Frdya^ciUay punishment for offences was 
looked upon as 83^ 1. 

FraydjaSf are kratvartha 105w 3. 

Prayojaka, urging motive 106, 12l3i 1. 
Preceptor, as heir 166. 

not making way for, punished with fine 
252. 

FrUidatta, kind of strldhana 178. 

Privacy, right of 249, 

Private defence, right of 253?i 2. 

right of, extends to causing death 261. 
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Privy, not to be constructed very close to 
the wall of another 249, 

Proof, divine means of, not to be resorted 
to when human means available 21, 
either human or divine 20, 
means of 20-21. 

three varieties of human means of 20. 
Property, once vested in a man cannot he 
divested by the subsequent removal of a 
a defect from one who was excluded 1927^1. 
stolen by thieves, must be restored by king 
229. 

Propinquity, if equal, all divide heritage 
equally 162. 

to deceased, the determining principle as 
to right to succeed 188. 

Prostitution, does not sever tie of blood 188w, 
Prtha, adopted by Kuntibhoja 12971 . 

was a Jcevala dattaka 1297Z. 

Puga, a village panchayat, defined 67 % 1, 
meaning of 242, 2437t 1. 

Punishment, corporal, for those who dress 
as ascetics and deceive people 256, 
for abettors 260-61. 

for adulteress is not death but lopping off 
of ears &c. 

for adultery by fraud 365. 

for adultery, varied with the castes of the 

parties 265. 

for brahmana guilty of rape of a brahmana 
woman 264. 

for causing wrongful asedha ( arrest or re- 
straint ) 9. . . , 

for embezzling property of gana or violat- 
ing usages of gana 243. 
for falsely disputing a partition already 
made 149. 

for highway robbery 257. 

for him who adduces false witnesses 37, 

for him who does not return a deposit on 

demand or demands a deposit when he 

made none 222. 

for house-breaking at .night 257. 

for kidnapping a male or a woman 258, 

for kidnapping a married woman or maiden 

258. 

for kidnapping women 258. 
for murderers 260* ’ 

for one who incites to sahasa 264. 
for one who, though summoned as defen- 
dant, doss not obey 10. 
for pickpocket and eut-purse 257. 

F. 


for putting under 'Sscdha those who do not 
deserve to be so put 9. 
for rape on aj brahmaim woman by a ksa- 
triya or the like 264. 

for sexual intercourse with female ascetic , 
light according to Mann and Yaj., but 
heavy according to Narada 2687 ^ 1. , 
forfsexual intercourse with kept mistress of 
another same as > that for intercourse with 
another’s wife 269. 

for slander of a woman, whether true or 
false 270. 

for stealing cows or cattle 258. 
for stealing gold, silver &c. 258. 
for those who expound portents withoxit 
knowing about stars &c. 256. 
for those who give food or shelter to thieves 
or do not arrest them when able 259, 
of cutting of that limb with which a bra- 
hmana is struck by a non-brabmana 254. 
of cutting of tongue for s'udra reviling a 
brahmana, or'* for loudly reciting Yeda 
252. 

of quacks 256. 

when not inflicted for breaking asedha 9, 

Pupil, as heir 166. 

PurdnaSf 6 . 

contain many pratices opposed to smrtis 
91, 

Purchase, in market overt was blameless 226, 
may be rescinded within a certain time 
243. 

of article, without examination, could be 
rescinded within a certain time 243. 
time allowed for rescission of, of various 
articles 243. 

Purchaser, 

from an unauthorised slave or from a bad 
character or at a low price, was guilty like 
a thief 226. 

had to produce the seller or to prove sale 
in market overt, in order to escape the 
claim of the real owner 227. 
to boar loss, if it be due to his own fault 
244- 

Purport, means for arriving at the correct 
purport of a passage 12471 1. 

PUrtUy tanks and works of public utility 141 
Puru^arthat concerned only with the agent 
or his motives, 105, 10571 2. 

Purvahna, the first third part of a day 47n 1. 
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Pnrva-mmiarhsa, 42 n 2, 6l7^ 2, 82?i 2, plea of, how proved 16. 

83n 3, 84, 84n 1, 85, 907il, 10571 3, 112w 1, Resumption of gifts 231 - 235. 

12171 2, 123, 14571 1, 17071 2. Re-union, none possible, between sonsof sepa- 


Purmpah^a, plaint 19. 

Purvavadin, plaintiff or one who enjoyed 
first 19 n 1. 

Put, hell, son saved father from 108 ti 1. 
Putra, stands for son, grandson and great- 
grandson 109 n 3. 

I Putresti, tc be performed before adopting a 
■ boy if bis cdda performed in family of birth 

I 112 713. 

not necessary according to decisions 119 n 2. 
Putrikdputra 103. 

of two kinds 103 - 104. 

Quacks, punished like thieves 256. 
Paghwiandana, author of Divyatattva 4371 4. 
Eaghmiandana, 49, 66, 61 n 2, 74 ti 3, 81 n 2. 

was styled Smarta 116. 

Rajamarga, defined 249. 

Rajas' o Sana, a royal writing of three kinds 
23. 

Raksasa, form of marriage, wherein bride was 
forcibly carried away 84 n 2. 

Rateable distribution of assets of debtor 213, 
213 Ti 3. 

Reasoning, is of greater authority when two 
Smrtis are in conflict 7. 
if decision void of, loss of dharma results 7. 
Receipt, of instalments of debt paid by 
debtor were to be passed by creditor 213. 
Recognised agents for parties when allowed 
11 . 

Religions duties, of brothers, who have not 
kindled sacred fires, are single and not se- 
parate 145. 

of undivided persons, are to be performed 
separately for each in case of s'rauta and 
grhya fires 145. 

Religious rites, are one and not separate in 
the case of undivided coparceners 144. 
Remarriage, of widows, takes place by custom 

218 7^1. 

of widows, prohibited by Mann 218 n 1. 
Reply, blending of several kinds of 15. 
burden of proof in the several kinds of 15-16. 
of defendant to be written down in plaintiff’s 
presence 14. 
of four kinds 2 7^ 1, 14. 
what is a faulty 15. 

Rescission of purchase 243- 244. 

of purchase of land 243. 

Res Judicata, 16. 


rated brothers 168. 
requisites of ,168. 

Re-united member, succession to, is by sur- 
vivorship 168 Ti 5. 

Review, of judgment 274. 

Rgveda, 51. 61 nl, 65, 66, 57, 68, 60, 68 w 1, 
110,133. 275 Til. 

Rice, ordeal of 71- 72. 

employed only where dispute relates to 
money 71 7i2. 

Riktha, meaning of 77, 77 n 5. 
Mikthagrahah, meaning of 218. 

Rites, religions, of three kinds 80 n 2. 
Robbers, on highway, hanged by the neck 
from tree 257. 

Rndra, called atatay in 261 Ti 4. 

Rudras, eleven 48. 

Rudradhara, author of S'uddhiviveka 115 Ti 1, 
Rule of, of division per stirpes applies to 
daughter’s issue succeeding to strldhana 
185. 

Buie, that Mitaksara and Mayukha to be 
construed so as to harmonize with' each 
other wherever reasonably possible 159 n. 
Rules, about constructing privies, urinals, 

, pits &c. near houses 249, 

B'ubara, bhSsya of 84 Ti 3, 85 Ti 1, 160 n. 
bhasya of, commented on by Bhavanatha, 
77 ?i 2. 

S'abdu, grammar. 6. 

SobAS, hall of Justice, 3. 

Subhika, superintendent of gambling appoint- 
ed by king 270. 

Sabhyas, members of court appointed by 
king 4. 
number of 4. 
qualifications of 4. 

Sddhyapdla, a bailiff, duties of. 6, 8. 

was to be a s'udra 5. 

Sdhasa, heinous* offence— 260 — 265. 

Bahasa, adultery and harshness of speech and 
assault are varieties of, 2 - 3. 
four kinds of, 3, 260. 

heinous or felonious offence, implies force 
260 Ti l. 

three degrees of 260. 

Sahodhaja, 103. 

Sais'iris, are subdivisions of Katas who are a 
branch of Vis'vamitra gotra 128 Ti. 
8'dkala, 146. 
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S' aJdit the primary function of a word 15S 
literal sfcnso Vll nl, 

Saktdyas, 221. 

Sale, by one intoxicated or mad or de- 
pendent is voicable 215. 
made without ownership is to be annulled 
226. 

may be voidable if for inadequate price 244. 
when liable to rescission 245. 

Sale without ownership 225 — 229. 

Samahvya, explained 2, 271 n 1. 

Samanodaka, to be preferred to bandhu 163, 
163 n 2. 

Samanodakas, meaning of 163, 163 n 2. 

Samaveda, 74 w 2. 

Samaya, usage or compact 241. 

Samayamayukha, a work of Nilakantha 91. 
discusses things forbidden in Kali age 91. 

Samayanapakat'ma, non- violation of conven- 
tions 241. 

Smnbandha, relation of parties after a tran’' 
saction 27, 

Samhandha-tattva^ > work of Raghunandana, 
115 n 3. 

Sampratipatti, a kind of reply ( viz. of admi- 
ssion or confession ) 14. 

Saihfaranaf defined 249. 

Sairiskaras, what are obligatory 102 n 1. 
of sisters to be provided for by brothers out 
of ancestral estate 102. 

SarhskarCL-kaustiibhat 118 « 1. 

SamskaramayUkhaf 121 n 2. 

SaTTisrsta^ two meanings of viz. full brother 
and one re-united 172. 

Sarhvartct 6, 

Samvid, a settled convention or usage 242 n, 

Samvit-patra^ deed of conventions 23. 

Sandigdha, a kind of faulty reply (ambiguous) 
15. 

Smidhi-patra, deed of peace 23. 

Sawgcaha, a work 22. 

Sangrahakdra, 12 n 1. 

Saiikalpa, meaning of, 132. 

S'ankaraj hhdsya of, on Yedantasutra 160 

S'aiikara, father of Nilakantha 1 v v. 2 — 3, 
11^71, 

S'ankara, the presiding deity of Benares lv2‘ 

S'ankha, 79, 88 n 3, 136, 174, 190. 

S' ankha-Likhita* 61, 89, 91, 141 w 2, 193| 
26S. 

Sdnndyyaf mixture of curds and milk oSered 
to Indra 49 n 4. 


Sannydsm, staff and ' . deer-skin'' are among 
peculiar marks of 256 5. 

SapindUt meaning of, according to Mitaksara 
1119 ^ 1 . 

whoever is nearest to the deceased is the 
heir 161. 

Sapindas» are either gotraja or hhinnagotraja 
160 n* 

Sapinda relationship arising from having 
particles of the body of the same common 
ancestor 159 2- 

ceases with the seventh 163. 
extends only up to five degrees in case of 
handhus 164 w 1. 

extends to seven degrees on father’s side 
and five on mother’s 130 « 2, 
important in three respects, viz. marriage, 
inheritance and as'auca 111 7i 1. 
limits of 159 w 2. 

Sapindana^ same as sapindlkarana 

Sapindikaranat ( s'raddha ) explained 124 
125 w 2. 

Sdpindya-mhndrhsd 130 nS, 

Sapindyanirnaya, a work of S'rldharabhatta 
130, 131 n 1. 

Sapratibandha { ddya ), defined 86. 
succession to 150 ff. 

Sarasvati, oblation of rice to, as penance for 
deposing falsely to save one from death 41. 

SarasvatwUdsa^ 180 n 2. 

Sarvadhikari, rules of, about bandhus 165^4. 

S' atapatha-brdhmana 110, 175. 

Sauddyika, a gift from affectionate kinsmen 
135, 139. 

kind of strldhana 180, 180 n 2, 
includes husband’s gifts according to the 
Dayabhaga 180 n 2. 

women have absolute power of disposal 
over 180. 

S'azmaka, 83, 107, 109, 110. 

S'aunga-S'ais'iri, cannot marry with persons 
of Vis’ vamitra or Bharadvaja gotra 128 n, 

S' auryadhana. explained 138. 

Sea voyage, to a distant land, led to exclusion 
from inheritance 193. 

Secondary son, takes only one-fourth of a 
share, if aurasa be born provided that he 
is of the same class 125. 

Self-acquisition, what is 88* 

Seller, to bear loss by act of God or the king, 
if he did not deliver on demand by buyer 
244. 
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Servants, of three grades, according to Brhas- 
pati 235. 

S'esa, 112 nl. 

S'esifiy (principal) 112 5il, 

. Setii, dike, or watercourse 250 nl. 

not to be dug in another’s land without his 
permission or without giving him considera- 
tion 250. 

Severance from family of a coparcener effect- 
ed by an unequivocal declaration of inten- 
tion 86 n 1, 86- 

Shaving of head, punishment for brahmana 
261. 

as punishment for brahmana woman guilty 
of adultery with ksatriya or vais'ya 260. 
Siddhajita-kaumudi, a work on grammar 
157n 1. 

&ikhavrddh% kind of interest 198. 
Stlpinyasa, explained 223. 

S^mdpatra, deed of boundary 23. 

Sin, incurred if nitya and naimittika acts 
were not performed 106n 3. 

Sins, five mortal lln 3. 
iilrsakastha, undergoing fine consequent up- 
on defeat 41, 

Sister, full, succeeds in preferance to half- 
brother where Mayukha is paramount au- 
thority 16 ^ 11 , 

full, takes before half-sister 162n. 
is a gotraja, but not sagotra 161. 

' not an heir in Benares and Bengal 162w. 
not mentioned as gotraja by Mitaksara 
162n. 

postponed to half-brother’s son, where 
Mitaksara supreme 162w. 

' preferred to step-mother or paternal first 
cousin 162ft. 

succeeds after paternal grandmother 161. 
takes an absolute estate in Bombay 162ft. 
poverty is no ground of preference among 
162ft. 

quarter share for. in Yaj. means as much 
as will suffice for marriage I02w 1. 

S'iva, swallowed hdlahala poison produced 
at the churning of the ocean 69ft 1. 
Slander of a woman, punished even if accusa- 
tion true 270, 

Slave, a man can be a, lof one of the same 
varna as himself or of one of a higher varna 
236, 236ft 2, 

emancipation of, how effected 239. 
female, is to be made free if master has 


intercourse with her and a fchild is born 
238. 

fifteen kinds of, according to Narada 85ft 1 
237. 

has no property in what he acquires 179. 
if made by force or by robbers, is released 
by order of king 238. 
of one, cannot'be free by going«over to an- 
other 238. 

wealth acquired by a, belongs to master 239^ 
wealth of, acquired by selling himself or 
through master’s favour does not belong to 
master 239 ft 2. 

who saves his master from danger to life 
became a free man and got a son’s share 
in his master’s wealth 237. 

Slavery, limited to the three classes other 
than brahmana 236. 
release from, how effected 237-238. 
to be in the descending order of the varnas 
236. 

Bmurta^hhatt^caryaj a, title* of Raghunan- 
dana 66, 75. 

Bmaritay a kind of witness 31. 

Bindrta kala^ period of human memory, 
28ftl. 

Smrti, more authoritative than acara 91ft 3. 
Smrtis, to be read together and supplement 
each other 170ft 4, 

Snirttcandrikaj 12ft 1 and 3, 15ft 2, 35ft 2, 
47ft 3&c; 

criticized by Mayukha 173. 
Smrtisammcayaj a work 147. 

BmTt^d'kgraha, a work 77ft' 1, 78, 85, 86, 
Smftisarat a digest of Harinatha 115ft 3. 
Sodaka, sB>me s,s 8 amanodakat 
Somehara, author of commentary called 
Nyayasudha on Tantravartika 128ft 1, 129ft 
Son, adopted, takes if aurasa born after 
adoption 116. 

an only, could not be adopted, according 
to text and older cases 111ft 4. 
an only, can be now adopted 111ft 4. 
born after partition, shares with son re- 
united after partition 100. 
bound to pay father’s debt only when he 
was twenty years old, according to Narada 
215. 

bound, to pay only principal of suretyship 
. debt of father, if he received no assets 208ft. 
hound to pay suretyship debt of father, but 
without interest according to ancient autho- 
rities 207. 
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tannot in lifo-time of father sue the father 
and paternal uncles for partition of his 
share 87 n4:, 

eldest, adoption of 107, 107 
eldest, entitled to take family idol acd pro- 
perty appertaining thereto 91 4. 

eldest, to look after family affairs when 
father old, or is gone abroad, or is afflicted 
89. 

eldest, was given a special share, according 
to. Mann ; 00. 

has right to demand partition of both 
mpvahles and immovables 92w 2. 
illegitimate, of a male of three higher castes 
from a s' hdra woman, entitled to mainto- 
nanoe only 97. 

illegitimate, of a s'ndra is entitled to a share 

after father’s death 99, 

liable to pay father’s debt with interest 

214. 

l^ble to pay father’s debt, even if he took 
no wealth, according to ancient law 216. 
liable to pay father’s debt, even when father 
living, under certain oircnmstances 215. 
not liable for father’s debt when father’s 
liability arises directly from a criminal act 
( such as a breach of trust ) 217 n 1* 
not liable to pay father’s debts for wines, 
lust, gambling, for idle promise &e. 216# 
of brahmana from a s'udra woman took 
of his father’s or uncle’s estate 97 7i 1. 
of surety liable to pay, if father stood surety 
for payment 207, 207n 2. 
of surety, liable to pay, if father stood 
surety for payment or appearance 207. 
only, should not be given in adoption ac- 
cording to Vasistha 116. 
of a patiia { outcast ) born after commi- 
ssion of censured act does not get a share 
196. 

ownership of, in ancestral property equal 
to that of father 78, 

rights of, when born after partition 99-100. 
saved father from debts, highest and lowest 
195. 

saves father from ‘ put ’ hell 108w 1, 19onl* 
i hough not re-united takes in preference 
to any other person, who is re-united with 
the deceased 171* 

though separated from deceased father, pre- 
ferred as heir to widow of deceased ISOn 1. 
takes non-technical stridhana to the ex- 
clusion of son’s son ISln 2. 

Q. 


to. pay , his mother’s debts, if she is poor and 
even if she forsakes him 221, 221» 2. 

'■ was. not bound, according to some writers, 
to pay any suretyship debt of his father 208n, 
who is re- united takes in preference to 
another son vvho is not re-united 174. 

Son and grandson, both liable to pay surety- 
ship debt with interest, where ancestor 
became surety after receiving monetary 
consideration 208. 

Son, gj andson and great-grandson liable to 
pay debts of ancestor to fullest extent, if 
they received ancestral estate 208n, 214 tc 4. 

Sons, include grandsons and great-grandsons 
in certain cases 186?i 2. 
liable to'pay debts of father before grand- 
sons, according to Mit. 2l5n 1. 
of hmhmaiia from wives of different castes, 
shares of, on partition 96, 103?z. 
of persons excluded from inheritance get 
a share, if themselves free from defects 196. 
only two kinds of, recognised in modern 
Hindu Law 103n 2. 
principal and secondary 103. 
secondary, prohibited in Kali age, except 
dattaha 104:, 

secondary, succeeded in the order enumerat- 
ed if ascertained to be of the same class as 
the reputed father 103 ^ 1 2. 
succeed to non-technical stridhana in pre- 
ference to daughters, according to Mayukha 
187. 

take technical stridhana in the absence d£ 
daughters and their issue 186. 

Son’s daughter, not a gotraja according to 
Bombay decisions 162n. 

iSraddhat abdikat meaning of Win 1. 
monthly Win 1. 
six-monthly Win 1. 

iSrdddha^ vide under Tfddhi-s'raddha. 

fSrdddha-Mayukha 167. 

lirdddhaSf subdivided into purvai^a and 
ekoddista 12S« 3. 

iireni, ‘ guild of persons, 5, 6, 242 ^ 
as a tribunal 5, 6. 

&TeniSj guilds 33. 

proper persons to ‘be witnesses in disputes 
between 38. 

iindhara, commentator of Bhagavatapuranti 
91n2. 

^rMharabhatto , paternal grand-uncle ’dj 
Hllakantha and author of Sapipdyahirpaya 
Win h " ' 
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ISnkrsna Tarkalankara, 18n 4. 

more authoritative than smrU gin 3 
Staff, given to sacrificer on initiation 112w 1. 
Stare decicis, principle of, applied 169m 
State, not owner of all lands, but is entitled 
to levy tax 82. 

Step-mother,' entitled to ‘share on partition 
between her husband and step-sons 93« 1. 
Steya, theft, distinguished from sahasa 260n 1» 
Sthdnaj same as krama^ 

Sthanakrta, a kind of document 22. 
Si/ndhana^ cannot be disposed off by a woman 
by will, where husband survives her and 
does not consent to will 180n 3. 
divided into piribhasika and aparibhasika 
by Mayukha 116n 2. 

four different modes of succession to, ac- 
cording to Mayukha 182n 3. 
given widest meaning by Mitaksara 176n 2. 
heirs to, after husband or parents, accord- 
ing to Brhaspati 189. 

husband has no dominion over wife*s 181. 
husband is not master of, when children 
living 187. 

if consumed with a woman’s consent, should 
by restored without interest 181. 
meaning of, restricted by judicial decisions 
176n 2. 

non- technical, taken by sons in preference 
to daughters, according to Mayukha 187. 
of anvadheya kind, taken by sons and 
daughters together 183w. 
of six sorts, according to Manu 176. 
of woman married in asura form and dying 
without issue goes to parents 189. 
order of succession according to Mitaksara 
and Mayukha 162» 1. 

power of woman over, is subject to control 

of husband, except as to Saudayika ISOn 3 

promised by husband must be paid by sons 

as if it were a debt 178. 

property* acquired by adverse possession, 

whether becomes 177w. 

property acquired by a woman by mecha- 

nioal arts or from a stranger, is not 179, 
179n 2. 

property givemby will is anvadheya I83w. 
.property inherited by a female from a male 
or female is not, according to P. G. in all 
provinces except Bombay VIQ,n 2. 
share obtained by mother on 'partition with 
sons is not'i76?^ 2. 

succession to anvadheya kind of 182. 


succession to maiden’s 191, 1. 

succession to, not precluded by unohastity 
183n. 

taken by father’s heirs when woman dies 
without issue and marriage was in un- 
approved from 187. 

taken by husband’s heirs when woman dies 
without issue and marriage in approved 
form 187. 

technical, heirs to 184n 3. 
unchastity of daughter no bar to her in- 
heriting mother’s 191w 3. 
what is, according' to Yajnavalkya 177. 
Student, perpetual, excluded from share 193. 
Subhadra, not a real sister of Krsna, but only 
a cousin, according to Tantravartika 128^i 
129tt. 

whether maternal uncle’s daughter of 
Arjuna 128w 1. 

Sub-mortgage, 24. 

Szibrahmanya, a priest who is an assistant 
of the TJdgatr 90n 2, 

Bubrahmanyo, loud invocation ‘addressed to 
Indra in Jyotistoma 90n 2. 

Substances, useful in sacrifices, are kratvar- 
tha 105% 3. 

Succession, to anvadheya stridhana 182, 
183». 

to re-united coparcener 170ff. 
to re-united membersHs, as a general rule, 
by survivorship 173%. 
to mpraiAhandTia daya 150ff. 
to s'ulka 190, 

Siidarianacdrya^ ‘commentator of Apastam* 
bagrhya 109 %1. 

Suddhiviveka, a work of Budradhara 116, 
115 %1. 

S' udra, abusing a brabmana was' to suffer 
corporal punishment 252, 
cannot' be given' away in visvajit sacrifice 
85 %1. 

could enter the order of sannyasa^ accord- 
ing to Nllakantha 236 ?i4. 
could not be appointed judge or councillor 
4. 

could ‘not be a* sannyasin according to 

dharmasutras 236 %4. 

entitled to adopt 115. 

may perform homa in adoption! through a 

brabmana 115. 

.fined for making livelihood by passing him- 
self off as a brabmana 274. 
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lias to serve persons of the three higher 
castes 85 nh 

if a party to a litigation was to be ohainei 
when unable to furnish surety 20, 
ordeal of poison and of heated golden miaa 
proper for 44. 

penance for, for deposing falsely to save a 
man's life 41. 

punished for wearing marks peculiar to 
twice-born men 271. 

punishment for, having intercourse with 
wom.en of higher castes 267. 
striking one of a higher class was to lose 
the limb with which he struck 254. 
to adopt a daughter’s or sister’s son first, 
if available 112 ^tl, 132. 

S'udra ascetic, heir to 167 ^^2, 

Sukramtisara^ 81 ^^4. 

kind of stridhana defined 178, 178 nl, 
SumantUf .261 

Summoning, of defendant, rules as to 9. 
Sunday, the most proper day for undergoing 
ordeals 47. 

S’ungas, a subdivision of Bharadvaja 
128 n, 

Sureties, 206-209. 
liabilities of several 208-209. 
who cannot be accepted as 19. 

Surety, member of undivided family could 
not be, for another member 148. 
of three kinds according to Yaj. 206. 
of four kinds according to Brhaspati 206. 
taking of, from a man who speaks of in- 
juring others 252. 

to he taken from plaintifi and defendant 
19. 

when made to pay by creditor entitled to 
demand double from the principal debtor 
209. 

Sutherland, 119n 2. 

Suvarnat equal to 16 ma§as 240w 2, 

Sva, meaning of 84. 

Svairini, meaning of 269. 

S'oastinacanoL, 56« 1, 132w 3. 

Svatva, distinguished from Bvatantrya 79. 
Svayam-datta, a kind of secondary son 103. 
Svistakrt ( fire ), homa is ofiered to, at the 
termination of a sacrificial act llOn 2. 
Swearing, by feet of idols or brahmanas 
did not decide finally till lapse of certain 
days without befalling of divine or royal 
displeasure 248w? 


TadaunorsamminTma. a variety of hahuw'^hi 

lien 4. 

TaiUwtya Aranyaka, 57. 

Taittiriy<X’&€Lmh%0, 108n 1, 176w 1, 196» 1, 
232n. 

Tantra^ meaning of 109, 146« 1. 

Tantrdta, single joint performance 49. 

TanPrardiMf a work of PirthasaratMmia ra, 
explaining S'abara and Kumarila 84, 84?^ 3. 

Tankravartika^ S5n 1, 128w 1, 

Taxation, none on lands and houses donated 
to learned brahmanas 242, 

Telang Z 186w 2. 

Theft 255 ff. 

loss by, to be made good by surrounding 
villages, if committed beyond one kros a 
from a village 258. 

loss by, to be made good by village if com- 
mitted within its borders and footmarks 
do not go out of it 268. 
loss by, to be made good by mmantas and 
governors of districts 258. 
loss by, to be paid by village to which foot- 
marks of thief traced 258. 
of horses and elephants and metals, how 
punished 258. 

Thief, duty of catching a, on the owner of 
land where theft committed 258. 
to restore price of thing stolen in addition 
to punishment 259. 

Thieves, nine kinds of 257. 
of two classes 256w 2. 
open, who are 255. 
secret, who are 257. 

Time, proper for investigating causes of liti- 
gants 6, 

Title, sources of, fSeven according to Manu 
226w3. 

TodaTunandctj a work 31. 

Todaramalla, compiled the encyclopaedia 
called Todarananda 31. 

Tongue, cutting ofi, as punishment 252. 

Transfer of Property Act 213tt 2- 

Transgression of conventions 241-243. 

Treasure, if found by king was to be^ divided 
by him between himself and brahmanas 
229. 

if found by learned brahmana was to be 
taken entirely by him 229. 
if found by one not a brahma^, how dis- 
posed of 229, 
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if nofe -ireporfied to king entailed loss of 
whole and also fine 229. 
if proved to belong to a person should be 
given to him after deducting Y^th for the 

finder and -i- for king 229. 


Treasure Trove Act ( Indian') 229?^ 3. 

Trees, growing on one’s land and spreading 
on another’s land 250. 
ownership of fruits and flowers of, when 
growing on the boundary between fields 
250. 

Tribunals, other than king’s court 6, 5n 1. 
their gradation 6, 

Trusts, basis of the law of, in ancient India 
235 ^ 1 . 

Twins, one born first is senior among, accord- 
ing to Manu 90. 

one born last is senior,! according to a 
medical work and Bhagavata 90, 91. - 

XJddhUrapatra, deed of debt, 23. 

Unchastity-— vide under daughter, mother, 
widow, 

no bar to succession to stridhana 183n. 
of daughter, no bar to her inheriting stri- 
dhana property 191?2- 3. 

Untouchables, disputes among, should not 
be decided by king in court, but by ordeals 
common among them 45. 

Untouchables, witnesses for, who should be 
33, 

Vpadhi,) fraud and also condition 233n 3. 

Upadhi, meaning of 24, 24n 2. 

Upahrama, opening words of a passage, 

124n 1. 


Upakttrvana, an ordinary student who in- 


relied upon 114. 

Usages, of country, to be taken into account 
in deciding cases 7. 

of country, caste or family should be re- 
spected by king 7. 

Ukanas, 34, 217, 246, 253. 

Utkoca, bribe, what is 234. 

TJ tiara, a kind of witness 31. 

Uttar a, reply of defendant; vide under reply ; 

■ 14.' ■■ 

YacaspaUmiya, a great authority in Mithila 
75nS,76, 

Yacya, literal sense 121^ 1. 

Yada, explained 2« 2. 

Yadma, a female slave 238. 

Yadhdt corporal punishment 252n 1. 
Y'agdana, betrothal 191, 191?i 2. 

Yaidya, onQ possessing learning 138. 
Yaijayanfi, a work of Nandapanclita 163n 1. 
Yaiimdei^a, 146)il. 

Yaimhika, explained 139. 

Yujapeya, one of seven soma sacrifices 
2467 ^ 3 . 

Yajasaneyasamhita, 51, 55, 110, 261 n 4. 
Yakya, one of the six means of correctly 
interpreting Vedio texts 106n 4, 
Yakyahheda, meaning of 90u 1. 
is a fault, according to Mimamsa 90n 1, 
12S?J 3. 

fault of 168w 2. 
not permitted 121n 2. 

Validity, of documents 24. 

Yanaprastha, heir of 167. 

Yarga, a group or association in general 

Bdn 1 . 


tends to become a householder lQ7n l, 193ft 

■; . '2. - 

Upanayana, can be performed of male only 
108. 

of a brahmana at the age of eight 108. 
Upanidhi, defined 222. 

distinguished from niksepa 222n 1. 
Upanyasa, explained, 137, 

Upapatakasy '251, 

Upasamkara, narrowing down of a sentence 
114ft 1. 

Usage, is transcendental law, according to 
Manu 169ft 2. 

of country to determine whether there is 
conflict between smrti and aoara 91. 
of country, to determine validity of writ- 
ings 24, 


what is a 33. 

Yartika, M5n 4. 

Varuna, lord of waters 68, 68fi 1. 
lord of kings and punishment 276nl. 
notes good and evil deeds of men 275n 1. 

Yasistha, 22, 39, 91?i 1, 101, 104, 105, 112, 121, 
124, 137, 169ft 4, 192ft, 193, 195, 195fi 2, 
I98?t 2, 200, 204, 229n 2, 261, 267. 

Vasudeva, son of S^ura and brother of Kunti 
or Pirtha 128rt 1. 

Vasus, eight 48. 

Vedangas, lores subsidiary to Yeda study 50. 

Yedantasutray 160n. 

Yendor, may resell to another, if purchaser 
does not accept delivery 245. 
receiving price but not delivering article 
liable to pay interest ^ 
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Vidheya, predicate or proposition to be laid 
down 4:2 712, 79 n 2, 

FidH injunctive text 77 n3, 106 w 2. 
Vidyadhmia, gains of learning 185 n 2, 
when the self-acquisition of the acquirer 
135 2. 

Vipianehara, 27 n 5, 61, 62, 60, 92, 105, 125, 

: 14Q",&0/ ' 

agreement of, with Mayukha 107. 
oritiel53ed by Mayukha 156, 157-158, 170. 
Vinadi, time spent in reciting sixty long 
syllables 54, 54 7i 1. 

Vtramitrodaya, Q7i 2. ll 3, 12 n 1, 19 n I 
15 9a, 36 1, 32 2, &c. 

Viruddha, self-contradictory or opposed to 
usages of a country or town 13. 

Vih^ana, attribute of a thing 78 7 % 1. 
l thing having attributes 789a. 

Fisrtw, 41, 45, 53, 88, 94, 100, 166, '213 911, 
200, 215 71 2, 229 7 i 4 and 5. 
Visn^cdharmasutra, 65 9i 2, 71, 167, 177, 196 j 
204 9il, and 2, 215, 219, 220 9i3, 226 7i2, 237, 
240, 251, 251 9i 3, 256, 256 n4, 
Vi^iiddhipatra, deed of purification 23. 
VUvajU, a sacrifice in which the sacrifioer 
gave away his all 81 n4., 82, 

sons and other relatives cannot be given 
away in 82. 

ViivarUpa, 7 7 il. 

Vitanda, explained 2 9 i 2 . 

Vitasti, equal -ito twelve angulas 64. 
Vwadacmtmnani, of Vaoaspatimis'ra 759^3, 
156 9^3, 177 9zl, 217 9zl, 239 9^2. 
yivadaratnakara, 90 n% 92 9^1, 100 n3, 103 
71 1, 156, 190 ?i2, 197 nl, 213, 214, 239 w2, 
257, 268 9il. 

yivlta, place for storing grass, wood &c. 246. 
Fmto, meaning of 242, 243 9tl. 
yrddha'Gautama, 130. 

Vrddhar-MaTiu, 243. 

Vrddha-Td.jnavalk'ya, 149. 

Vrddhi4raddha, 132 9z3. 
yrtti, sale or gift of, forbidden 233. 
function of a word 83 
three kinds of 83 9z3. 
meaning of, 181. 

Vrttis in grammar, are five 157 9il. 

Vyahrtis, mystic syllables, bhuh &c. 74 9^5, 
116, 133 924. 

Vyakhyagamya, a kind- of faulty reply { in- 
telligible only on explanation ) 15,, 


Vyma, 4, 5, 8, 16, 21, 28, 35, 35 9i2, 61, 55, 
67, 94, 135, 136, 189, 141, 178, 198, 200, 
203, 205, 214, 226, 233, 246, 257. 

Vyastapada, a kind of faulty reply ( setting 
up a different cause of action ) 15 

Vyatireka, method of 172 9i6. 

Vymahara, defined 2. 
four stages or parts of 17. 
proper time for investigating 6 . 

Vyavaharamdtrka, a work of Jimutavahana 
3 9^2, 4 9 i 2, 14 9^4, 15 9i2, 169^1, 199tl. 

Vyavaharapadas, eighteen, enumerated by 
Manu 2. 
defined 2. 

Vyamharapdrijata, 92 'nl, 

Vyavahd7'ika, meaning of 2179^ 1. 

Wages, non-payment of 239, 
of cultivator, if none stipulated 239, 
one-tenth of profits of trade or crop, if none 
settled beforehand 239. 
to servant in proportion to the distance 
travelled, if goods stopped or seiKied on the 
way 240, 

Washerman, fined for wearing articles given 
for washing or for selling them &c. 224, 

Water, rights to, of a joint family are pre- 
sumed to be kept common at partition 140. 

Watercourse; vide under setu* 

Wealth, according to Devala, is meant for 
sacrifices 182. 

Well, constructed on another’s land 250. 

Wells, rights to, are indivisible among mem- 
bers of a joint family, if they are unequal 
142, 1429i 1. 

West J 18692. 2. 

Westropp 0. J*. 19292, 

Whipping, as punishment for herdsman when 
cattle stray into fields and pastures 246. 

Whole blood, and half blood, distinction bet- 
ween, not to be carried beyond brothers 
and their sons, according to Bombay deci- 
sions 15992. 

distincation betweeui recognised by Privy 
Council as regards heirs of the same degree 
159n. 

preference of, over half blood, extends to 
all heirs of same degree 16391 1. 

Widow, according to some, could not per- 
form the parvana s'raddha of her husband 
15092 1. 

after inheriting property does not forfeit it 
jEor subsequent unchastity 153n , 
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alienation by, validated by consent of re- 
versioners l&ln 2, 

can adopt according to Madras decisions, 
with husband’s authority or authority of 
his kindred 116w 2. 

can adopt without husband's authority ac- 
cording to Mayukha, provided he has not 
forbidden her 116n 2, 117. 
cannot adopt at all according to Dattaka- 
mimarhsa lldft. % 

cannot alienate immoveable property except 
for legal necessity or with consent of pre- 
sumptive heirs, according to modern deci- 
sions Win 2. 

cannot dispose of moveables by will 151 m 2, 
cannot sell immoveable property without 
consent of kinsmen 151. 
even of an undivided coparcener entitled 
to adopt according to latest P. 0. decision, 
even without permission of husband and 
without consent of coparceners 118 n, 
expenses of pilgrimage of, a legal necessity, 
if for benefit of husband’s soul 152 n 1. 
gift by, if consented to by reversioner, 
would be binding on him 151 n 2.’ 
has absolute power over movables given by 
the husband or inherited by her 181 
. has larger power over movables during her 
life-time 157 m2. 

has large powers of disposition for religious 
and charitable purposes and for spiritual 
welfare of husband 151 Ml. 
has no unrestricted power to make gifts 
even for the spiritual welfare of her hus- 
band 162 M. 

if chaste and observant of vratas, goes to 
heaven even without a son 162. 

Widows, of gotraja sapindas are admitted as 
heirs in Bombay on the ground of positive 
acceptance and usage 160 m, 
of gotretja sapindas, when taking as heirs 
take only limited estates 160 m, 
of gotraja sapinda, of one line exclude in 
Bombay a male of a remoter line 163 Ml. 
of person dying sonless and separated, has 
no power of absolute disposal over property 
inherited by ber 151 Ml. 
postponed to son of deceased, though sepa- 
rated 160 Ml. 

remarried, cannot give away in adoption 
her son from first husband 104 Ml. 
right, of maintenance lost by unchastity 
120 m3,. 


should adopt with the consent of father-in- 
law or in his absence of husband’s kindred 
according to Mayukha 132. 
succeeds to husband’s estate if she be 
chaste 150. 

Wife, if reunited with deceased husband is 
postponed to males who are re-united 174* 
liability of, for husband’s debts 220. 
may alienate property for payment of even 
barred debts of husband 152 Ml. 
not competent to make a gift of even 
movables 152 m, 

may forfeit her right of maintenance by 
subsequent unohastity 153 m2. 
not disqualified for inheriting husband’s 
estate, if husband condoned unchastity 
150 m3. 

not entitled to maintenance from separated 
relatives of husband 162 m2. 
of an undivided coparcener, was not en- 
titled to adopt without authority of hus- 
band or his coparceners according to Bom- 
bay decisions, 118 Ml. 
of a gotraja sapinda is excluded as heir by 
any male of the same line 163 Ml. 

Wife, share of, on partition between her 
husband and sons, depends upon the ex- 
tent of strldhana 93 — 94. 

Will, germs of, found in a verses of Katya- 
yana 285, 235 m1. 

Wills, not recognised by ancient Hindu law 
24 Ml* 

Windows, not to be opened so as to command 
a view into the apartments of [[others 249* 
Wives of persons excluded from inheritance 
entitled to maintenance, if chaste 197* 
Witness, a single, generally not sufficient to 
prove a cause 31. 

a single, when sufficient to prove a cause 
32. ■ 

a person having knowledge of a matter, but 
refusing to be a, was to be fined 40. 
one member of a joint family could not be 
a, for another member 148. 
one who deposes of his own accord without 
being cited as, Is not. a proper 33. 
Witnesses, 31-34. 

are those who have seen, heard or experi- 
enced the matter is dispute 31. 
faults of, may be pointed out by opposite 
party 34. 

how sworn, when of brahmana and other 
■■ pastes 



how to decide, when there is conflict* of 
testimony of 39. 
indications of falsity of 37. 
latent defects in, must be declared ;by 
opponent 36. 

manner of questioning 37. 

meeting with calamity within seven days 

after deposing, are to be declared false 40. 

men of all castes may be 33. 

minimum number of, requisite in a cause 

31. 

of twelve sorts, according to Brhaspati 31. 
patent defects of, should be considered by 
court of its own motion 35. 
proper, in disputes among untouchables 

33. 

to be’ examined in presence of parties 37. 
to be examined in presence of subject 
matter, when 37, 

to be examined, in presence of image of 
S'iva in oases of homicide 38. 
what party’s to be heard first 19. 
when may depose falsely 41. 
when the only means of proof 21. 
who are declared to be generally incompe- 
tent, may in exceptional cases be examined 

34. 

who are not fit to be 33. 
who arc proper 32 - 33. 

Wives, if more than one, divide deceased 
husband’s estate 155. 

Woman, has no independence at any time 
117. 

has no svatantrya over strldhana ( except ) 
( saudayika ) during husband’s life though 
she has svatva, 79. 

Hindu, is not disqualified by reason of sex 
from entering into a contract 180 w3. 
not a slave, becomes a slave if she married 
a slave 239. 

passed by marriage into husb nd’s gotra^ 
188 ni, 

performing religious acts for her benefit 
in the next world without permission of 
husband, son &c. does not get the fruit of 
that act 117. 

retained her father’s goU’a, if married in 
unapproved form or was made puirika, 
188 »1. 

who has been raped, to be given bare main^ 
tenance or to die if she chooses 264 * 266. 
whose husband is living can adopt with 
husband’s permission 132. 


IMDBX cqI 

whose husband is living has no absolute 
dominion over strldhana, except as to sau- 
dayika 179. 

Women, authorised, to take .part 'in . Tedic 
rites along with their husbands 115 tc 5. 
born in the family, take absolute estates 
when succeeding as heirs 160 n. 
by marriage pass into gotra of husband 
160 nl, 117 wl. 
entitled to adopt . 115. 
have no absolute dominion over immove- 
able property given by husband 180. 
have same rules of conduct prescribed for 
them as s'udras 116. 
none as heirs to males in the whole of India 
except Bombay and Madras, unless they 
are expressly named in the smrtis 160 n, 
not to give or receive a son in adoption 
without husband’s permission 115. 
of northern India drank liquor 7. 
only five, mentioned as heirs to males in 
the smrtis 160 w. 

proper witnesses in disputes among women 
33. 

when liable to be summoned to appear per* 
sonally 10. 

Word, same, cannot be held to be used in 
two senses in the same sentence 83. 

Work, divided into pure and impure by 
Narada 237 nl, 
impure, what is 237 nl, 

Yadta^ a thing borrowed on a marriage or 
the like occasion 32. 

Yacitaka, interest on, when allowed 199. 

Yadrechika, a kind of witness 81. 

Yajnas, five daily 145 n2t 146 n2. 
to be performed by manager of family alone 
when it is re-united and all take food to- 
gether. 

Ydjnavalkyaf 2, 3, 4, 5, &c, 

Tama, 212, 269, 

Yarn, increase in weight of, when given for 
being woven into cloth 224. 

Yati, excluded from a share 193. 
texts about his exclusion from share do not 
apply to s'udra ascetic 193 w2. 

Yautaka, kind of strldhana 184. 
goes to unmarried daughters and not to 
the son 184. 

Yogaksema, 139. 140 - 141. 

Tojana, equal to four krostes 64. 

Yuka, presumption from circumstances 27. 



